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THE INTER-AMERICAN CONFERENCE FOR THE MAINTENANCE 
OF PEACE 


By G. FENWICK 
Professor of Political Science, Bryn Mawr College; Delegate of the United States 


The Inter-American Conference for the Maintenance of Peace began its 
sessions on December 1, and came to a close on December 23, 1936. During 
a period of less than three weeks of working time its activities might be said 
to have established a world’s record in scope and intensity, except that 
records in such matters are more to be avoided than emulated if the activities 
of the Conference are to be logically integrated and if the participants are to 
live to serve any useful purpose in the future. 

The Conference fell in between the regularly scheduled Inter-American 
Conferences, the last of which met at Montevideo in 1933 and the next of 
which is to meet at Lima in 1938. It was called at the suggestion of Presi- 
dent Roosevelt who, on January 30, 1936, addressed identic letters to the 
Chiefs of State of the several American Republics.! In these letters he called 
attention to the fact that the peace protocols recently negotiated between 
Bolivia and Paraguay offered a favorable opportunity for the American 
Republics to consider ‘‘their joint responsibility and their common need” 
of preventing such outbreaks in the future. The letter suggested possible 
methods by which the objectives of the Conference might be reached, whether 
by the ratification of existing peace agreements or by the conclusion of new 
ones, and it expressed the belief that such steps would advance the cause of 
world peace by supplementing and reinforcing the efforts of the League of 
Nations and of other agencies in seeking to prevent war. 

From the opening session of the Conference it was evident that a new 
spirit was in the air. It was marked not so much by the friendly demon- 
stration attending the appearance of President Roosevelt at the opening of 


1 For the text of the letter to the President of the Argentine Republic, see Inter-American 
Conference for the Maintenance of Peace: Special Handbook for the Use of Delegates 
(Pan American Union, 1936), p. 1. 

The Diario of the Conference, issued daily by the Secretary-General of the Conference, 
Dr. Felipe A. Espil, contains a full documentation of the proceedings of the Conference. 
It was printed for private distribution among the delegates and is at present writing available 
in Spanish only. 

The texts here used of the conventions, treaties, resolutions, etc., signed at the Conference 
or approved by it are taken from the bulletin issued by the Pan American Union, February, 
1937, in the form of a Report on the Proceedings of the Conference, submitted to the Govern- 
ing Board of the Pan American Union by the Director-General. It appears to correspond 
with the mimeographed texts issued by the Department of State. Authentic texts were 
not available at the time this article was written. 

The texts of the conventions, treaties and protocol are printed in the Supplement to this 
JOURNAL, p. 53, from authentic copies in the files of the Department of State in Washington. 
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the Conference as by the almost complete absence of any tendency to indulge 
in the popular sport of ‘‘baiting’’ Uncle Sam, of challenging the pacific inten- 
tions of the Colossus of the North, of contrasting alleged principles of liberty 
with practical imperialism. Rather the “policy of the good neighbor’ 
seemed to have come to be accepted as an expression of a sincere desire to do 
the friendly and helpful things implied in that homely phrase. Convincing 
evidence of the intention of the United States to offer its codperation on 
equal terms in the promotion of the common interests of the American 
Republics was seen in the abrogation of the Platt Amendment, in the signa- 
ture of a treaty with Panama removing the restrictions upon its sovereignty 
imposed by the treaty of 1903, in the withdrawal of the United States ma- 
rines from Haiti, and in the conclusion of various bilateral trade treaties. 
This confidence of the delegations in the good faith and integrity of purpose 
of the United States was singularly demonstrated in their unanimous and 
unhesitating response to the proposal of the United States that the Conven- 
tion for the Maintenance, Preservation and Reéstablishment of Peace be 
presented as the joint project of all the delegations, although a number of the 
delegations had not seen the document before they were asked to initial it. 
In spite of obvious differences of opinion as to the ways and means by which 
the general objectives of the Conference were to be attained, the committees 
functioned from beginning to end in a spirit of friendly coéperation and with 
good humored effort to reconcile conflicting views. 

The Conference organized itself for active work by appointing a Commit- 
tee on Initiatives which in turn made provision for six commissions, or com- 
mittees, one for each of the topics into which the program of the Conference 
had been divided. The program had been prepared in advance by a Com- 
mittee of Twenty-one, consisting of the Secretary of State of the United 
States and of the diplomatic representatives in Washington of the other 
American Republics; and it was placed before the Conference with the 
recommendation of the Governing Board of the Pan American Union.? 
The first topic related to the Organization of Peace, which was to be given 
preferential consideration in conformity with the purpose for which the 
Conference had been called. The Committee on the Organization of Peace 
elected as its chairman Dr. Francisco Castillo Najera, head of the Mexican 
delegation and one of the members of the Governing Board of the Pan 
American Union. The other working committees had assigned to them the 
topics of Neutrality, Limitation of Armaments, Judicial Problems, Economic 
Problems, and Intellectual Coéperation, just as they were outlined in the 
program of the Conference. Each committee consisted of one or more 
representatives of each of the states represented at the Conference, the 


2 See Special Handbook, above referred to, p.4. A resolution adopting the program pre- 
pared by the Pan American Union and ratifying its resolution recommending that preferen- 
tial consideration be given to questions relating to the organization of peace was approved 
at the first business session of the Conference on December 4, 1936. 
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average session showing a membership of from 40 to 60 delegates, in addition 
to whom were the usual technical advisers. A Committee on Credentials 
and a Drafting Committee completed the organization of the Conference. 
In respect to questions of procedure the Conference adopted the “‘Regula- 
tions” drawn up by the Governing Board of the Pan American Union and 
submitted to the Conference with the Project of Program. 

The sum total of the work of the Conference consisted in the adoption of 
eight conventions, two treaties and one protocol, and in the approval of 
sixty-two resolutions, recommendations and votes. Quite naturally the 
work of Committee I, on the Organization of Peace, received the most atten- 
tion. ‘The program assigned to it was an elaborate one, and a number of 
subcommittees were appointed to deal with the distinct subjects coming 
under the general topic. From this committee was reported the most 
significant of the agreements reached at the Conference, the Convention for 
the Maintenance, Preservation and Reéstablishment of Peace, presented as 
a joint project by all the delegations. Articles I and II will be seen to be far- 
reaching in their possibilities of political development, if their terms be 
weighed carefully. They are an adaptation of a Brazilian project which, using 
phrases associated with the Monroe Doctrine in respect to the interposition 
of a non-American Power in any American country with which it has no 
existing political relationship, stamped such interposition as an unfriendly 
act and pledged the contracting parties immediately to consult with one 
another. It thus sought to make the Monroe Doctrine the common doctrine 
of all the American Republics. Opposition, however, was encountered to 
this direct challenge to Europe,’ with the result that Article I of the revised 
joint project refers to the situation arising “in the event that the peace of 
the American Republics is menaced,” and it calls in such event for mutual 
consultation by the American Republics “for the purpose of finding and 
adopting methods of peaceful codperation.”’ No distinction is made between 
the situation created by a threat to the general peace arising within the group 
of American Republics and the situation created by a threat coming from 
some non-continental Power. 

Article II deals with the case of an actual war and provides that in the 
event of a war between American States there shall be consultation leading 
to ‘‘a method of peaceful collaboration,’”’ whereas in the event of ‘‘an inter- 


5In a copyrighted article in the Baltimore Sun, dated Jan. 4, from Buenos Aires, the 
Foreign Minister of Argentina, Dr. Saavedra Lamas, appears to have reference to this draft 
treaty in stating that “when going over the text of the agreements or recommendations, no 
hypothesis of a European attack will be found, inasmuch as this would imply a kind of 
Monroeism. . . . those of us who know the antecedents of these facts know that, in order 
to adopt the two main agreements of the conference, we expressly indicated the need of 
eliminating all reference to this imaginative hypothesis, and that was done.”” While the 
original draft referred to a ‘‘non-American’’ Power rather than to a ‘“‘European”’ Power, there 
was a clear suggestion of the possibility of a threat to the peace from that source. The draft 
finally adopted generalizes the source from which the threat might come. 
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national war outside America” the consultation shall take place to determine 
when and how the American States may, if they so desire, “eventually coéper- 
ate in some action tending to preserve the peace of the American continent.” 
Vaguer and more evasive language than that of Article II could scarcely be 
found, especially in respect to the case of international war; and it is clear 
that the parties were seeking to set in motion the principle of consultation 
without wishing to do more than hint at the unhappy circumstances that 
might call their consultation into being and without committing themselves 
in the slightest degree to action as a result of the consultation. 
Nevertheless, in spite of the very guarded language of the convention, the 
agreement to consult which it contains constitutes an important contribu- 
tion to the machinery for collective action on the part of the American 
Republics. The phrase “in the event that the peace of the American Repub- 
lics is menaced”’ is a broad one. It embraces not only threats arising from 
situations within the American continent but threats coming from abroad. 
While the agreement to consult “for the purpose of finding and adopting 
methods of peaceful codperation”’ is not sufficient to create an obligation to 
take the action contemplated, on the principle that if the ways and means are 
left indefinite in a contract then no obligation arises until a second agree- 
ment is reached specifying the particular ways and means; yet the mere 
obligation of consultation is itself a step far in advance of existing procedure. 
Experience has shown that the tender of good offices by third parties to 
states in controversy meets with much less resistance when the moment 
arrives if the disputants have agreed in advance to accept such mediation. 
Moreover, if it should prove possible to formulate a basis for the settlement 
of the controversy, the larger the number of the mediators the more is their 
plan of settlement likely to prove acceptable because of the greater force of 
public opinion attending it.‘ In any event, the agreement to consult im- 


‘ In his address at the closing plenary session of the Conference Secretary Hull emphasized 
this point as follows: ‘In a broad way the program contemplates the mobilization of the 
public opinion of all the peoples of this hemisphere in the effort to bring their combined 
moral influence to bear upon the solution of controversies, upon the defense of their common 
interest in the peace of the Continent, and upon the maintenance of the fundamental prin- 
ciples of international law upon which the stability of the international order is dependent. 
We believe this public opinion to be more than a passive element in the life of our peoples; 
we believe it to be a powerful force which must be brought to bear upon our common prob- 
lems and which can give vitality and effectiveness to the efforts we are making for their 
solution.” 

Specific application of the value of concerted public opinion was given by Assistant Secre- 
tary of State, Sumner Welles, in an address delivered on February 4, 1937, before the Peoples 
Mandate to Governments to End War, in which he said: ‘‘We know also that the Chaco War 
continued until a group of American Republics comprising Argentina, Brazil, Chile, Peru, 
Uruguay, and the United States, through their mediatory efforts, assisted the two parties to 
the dispute in finding a method of restoring peaceful conditions. Endeavors on the part of 
many of the American Republics throughout the period of the controversy to lend their good 
offices were not lacking, but there was no continental understanding of the purposes of con- 
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plies the acceptance by the contracting parties of a degree of collective re- 
sponsibility for the situation created by a threat to the peace, at least to the 
extent of finding and adopting a method of peaceful codperation. 
Whatever may be expected to be the psychological effect of the convention 
“continentalizing’’ the Monroe Doctrine is a question outside the scope of 
strict law. But it would seem safe to conclude that its effect upon the rela- 
tions of the United States with the Latin American Republics must be far 
reaching. At the Santiago Conference of 1923 and at the Havana Confer- 
ence of 1928, the desire on the part of a number of the American Republics 
to bring the Monroe Doctrine out into the open and secure a re-definition of 
it had been rigorously suppressed. On August 30, 1923, Secretary Hughes 
had given what seemed at the time to be the final definition of the attitude 
of the United States in regard to the Monroe Doctrine when he stated that 
“as the policy embodied in the Monroe Doctrine is distinctively the policy of 
the United States, the Government of the United States reserves to itself 
its definition, interpretation, and application” ;* and in support of this posi- 
tion the Secretary quoted similar statements of President Wilson and Elihu 
Root. The agreement reached at Buenos Aires does not reverse this policy; 
the United States still retains the right to take action under the Monroe 
Doctrine in its own self-defense. But the new convention, by making the 
peace of any one of the American Republics the collective concern of all of 
them, must inevitably do much to remove the sense of inferiority under 
which certain of the Latin American Republics have at times labored. 
It may also be expected to dispose of the difficulties which certain Latin 
American Republics have found in accepting Article 19 of the Covenant of 
the League of Nations, giving to the Monroe Doctrine an implied recognition 
as an instrument for the maintenance of peace, which has seemed to them 
inconsistent with their experience of the doctrine in its practical applications. 
Closely associated with the Convention for the Maintenance, Preservation 
and Reéstablishment of Peace is the Additional Protocol Relative to Non- 
Intervention, also presented as a joint project of all the delegations. This 
protocol, in its preamble, refers back to Article 8 of the Montevideo Con- 
vention on Rights and Duties of States, providing that “no state has the 
right to intervene in the internal or external affairs of another,” and desig- 
nates that provision as a solemn affirmation of a fundamental principle. 
Article I then proceeds to declare “inadmissible” the intervention of any 
one of the high contracting parties “directly or indirectly, and for whatever 
reason, in the internal or external affairs of any other of the parties.” The 
specific phrase, ‘directly or indirectly, and for whatever reason,’’ strengthens 
somewhat the more general terms of the Montevideo treaty; but the signifi- 


sultation, there was no rallying of the forces of continental public opinion, and there was no 
agreement such as that which we now possess for obligatory consultation between us all 
whenever peace is jeopardized.”” (Dept. of State Conference Series, No. 26, p. 10.) 

’ See this JouRNAL, Vol. 17 (1923), pp. 611, 616. 
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cant advance over the earlier treaty is to be found in the second paragraph 
of the article which provides that ‘the violation of the provisions of this 
article shall give rise to mutual consultation, with the object of exchanging 
views and seeking methods of peaceful adjustment.”” A procedure is thus 
created which implies, as in the case of the Convention for the Maintenance, 
Preservation and Reéstablishment of Peace, a collective responsibility on 
the part of all of the signatory states to find a peaceful solution for the situa- 
tion brought about by an act of intervention. 

Politically considered, the Non-Intervention Protocol supplements the 
convention ‘“‘continentalizing’’ the Monroe Doctrine, by giving assurance to 
governments desiring such assurance that the action which may be taken as a 
“method of peaceful coéperation”’ in fulfillment of the purpose of the latter 
treaty will not be the occasion for exercising a form of indirect control over 
them. If the suggestion was present in the minds of any of the delegates 
that the United States was only sponsoring the Convention for the Mainte- 
nance, Preservation and Reéstablishment of Peace as a means of exercising 
a more dominant control over continental affairs than it had been able to do 
under the Monroe Doctrine itself, the Protocol served to make any such 
fears groundless. The term “intervention”’ still calls for definition, for its 
historical application has been broad. But, interpreted within the narrow- 
est limits, it clearly excludes at least the use of armed force. 

It appears to be characteristic of the Latin American approach to inter- 
national relations to call for the reassertion from time to time of the funda- 
mental principles of international law. A principle proclaimed at one con- 
ference is taken up and developed at a second conference and then given new 
applications at a third. Just as Article 8 was taken from the Montevideo 
Convention and given the status of a separate protocol, so the Central 
American delegations, acting jointly, offered a draft convention gathering 
together a variety of principles already accepted and presenting them as a 
unified whole. The draft was subsequently reduced in technical rank from a 
convention to a Declaration of Principles of Inter-American Solidarity and 
Coéperation, and its adoption by Committee I was the occasion for one of 
those emotional outbursts that appear to come like thunder-showers to 
relieve the heavy atmosphere of routine committee work. The proposed 
convention contained nothing new; why therefore adopt it?, argued the 
Argentine delegation. The objection proved to be ill-considered; and it 
gave the signal for a round of stirring addresses that quickly forced the ob- 
jectors to retreat. 

After a preamble reciting the existence of common ideals of peace and jus- 
tice held by the American Republics, and the development of an American 
international law based upon continental ideals and interests, the Declara- 
tion proceeds to reassert the “absolute juridical liberty’ of the American 


* The original draft signed by the Central American States reads: ‘absolute juridical 
equality.” The change was probably made inadvertently in the subcommittee which 
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nations and ‘‘their unrestricted respect for their several sovereignty’’’ and the 
“existence of a common democracy throughout America.’’® It then pro- 
claims the principle of collective responsibility set forth in the Convention 
for the Maintenance, Preservation and Reéstablishment of Peace, declaring 
that “every act susceptible of disturbing the peace of America affects each 
and every one of them” and asserting that such an act “justifies the initia- 
tion of the procedure of consultation”’ provided for in the said convention. 
The Declaration then goes on to enumerate further “principles” accepted by 
“the international American community,’’® namely, the proscription of 
territorial conquest and the non-recognition of territory acquired by vio- 
lence;!® the condemnation of intervention by one state in the internal or 
external affairs of another;" the illegality of the forcible collection of pecuni- 
ary debts;" and the obligation to settle any difference or dispute, whatever 
its nature or origin, by the alternative methods of conciliation or ‘‘full arbi- 
tration,’ or through ‘“‘the operation of international justice.’’! 

Limited as the application of the Declaration is to the American Repub- 
lics, and broad as are its generalizations, it may nevertheless be said to be a 
document of great international importance. To the delegations of the 
Central American States which proposed the original convention, the prin- 
ciples set forth in the Declaration appeared to constitute a sort of Magna 
Charta of American freedom and collective security. While the Montevideo 
Convention on Rights and Duties of States anticipates the Declaration on a 
number of points, there are differences of substantial character which mark 
the progress from one document to the other, notably the stress on ‘“‘Ameri- 
can solidarity in all non-continental conflicts’’ and the sharper enunciation 
of the principle of the collective concern of all the American nations in the 
event of an act “susceptible of disturbing the peace of America.”’ On the 


revised the Declaration after it had been voted upon by the Committee. The revised form 
was not discussed when it came before the Committee for final vote. 

7 The plural, “‘soberanias,” is used in the Spanish text. The final authentic text reads: 
“sovereignties.”’ 

8’ The Declaration takes no notice of certain incongruous facts, one of which occurred at 
the time the Conference was in session, another shortly before it opened. 

* “American international community’’ would seem to be a better translation of ‘‘comu- 
nidad internacional Americana”’ in the Spanish text. ‘American community of nations” 
appears in the authentic text. 

10 Compare Art. 11 of the Montevideo Convention on Rights and Duties of States. 

1 This principle had already been made the subject of the Protocol Relative to Non- 
Intervention which was a development of Art. 8 of the Montevideo Convention on Rights 
and Duties of States. 

12 This was made the subject of a special resolution reported from Committee IV. See 
below. 

13 The Spanish text reads: “‘arbitraje amplio,” which the authentic text interprets to mean 
“unrestricted arbitration.” An alternative meaning may be “arbitration according to 
principles with no element of compromise.”’ 

1“ Judicial procedure,”’ as distinct from arbitration, would seem to be a better translation. 
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other hand, the advocates of the principle of ‘‘universality’’ may doubtless 
be disturbed by the stress laid on the “‘purely American system’’ for the 
preservation of peace, which the Declaration seeks to strengthen. 

In addition to the foregoing documents, Committee I succeeded in formu- 
lating two treaties which seek in specific ways to strengthen the existing 
machinery for the maintenance of peace. The first of these, the Treaty on 
the Prevention of Controversies, seeks to carry over to the relations of the 
American Republics the idea underlying the International Joint Commission 
of the United States and Canada established by the Convention of 1909. 
The preamble of the treaty recites the purpose of adopting, in the interest 
of the maintenance of peace, ‘‘a preventive system for the consideration of 
possible causes of future controversies and their settlement by pacific 
means,’ and it asserts a conviction “‘that whatever assures and facilitates 
compliance with the treaties in force constitutes an effective guarantee of 
international peace.”’ Article 1 obligates the parties to establish ‘“‘perma- 
nent bilateral mixed commissions,” to be constituted de facto at the request 
of either of the parties and to meet alternatively in the capital city of the 
respective governments. The duty of these commissions, as set forth in 
Article 2, is to study “‘the causes of future difficulties or controversies’ and to 
propose measures which might be taken to promote “‘the due and regular 
application of treaties in force between the respective parties,’ and in each 
connection to promote ‘“‘the development of increasingly good relations.’ 
The new treaty, although voted upon by the Committee and adopted by the 
Conference without more ado than if it had been routine business, promises 
to be an effective contribution to the peace machinery of American interna- 
tional law. 

The Treaty on Good Offices and Mediation may be regarded as a supple- 
ment to the Gondra Treaty of 1923 and the Convention of Inter-American 
Conciliation of 1929, which provided for the creation of permanent com- 
missions to act as readily available agencies of peace in the respective fields 
assigned to them. The new mediation treaty provides that, in the event 
of the failure of the usual diplomatic means for the settlement of contro- 
versies, the parties ‘‘may have recourse to the good offices or mediation of 
an eminent citizen of any of the other American countries.”” The mediator 
is to be chosen by preference from a general list to which each government 
is to name two citizens ‘‘selected from among the most eminent by reason of 
their high character and judicial learning.”” The mediator, being chosen by 
common agreement of the parties in controversy, shall thereupon “‘name the 
place where, under his chairmanship, one duly authorized representative of 
each of the parties shall meet in order to seek a peaceful and equitable solu- 
tion of the difference.”’ Provision is further made to meet the situation 
where the parties in controversy might be unable to agree upon the selection 
of the mediator. The justification of the new treaty lies in the fact that the 
machinery set up is more elastic and informal than the procedure of com- 
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missions of inquiry and of conciliation. While the treaty presents no tech- 
nical problems calling for comment, the vote on it in Committee I was 
marked by a spirited controversy between those who wished to make the 
procedure mandatory, and thus have it take precedence over other pro- 
cedures, and those who strenuously insisted that the choice by the parties in 
controversy of mediation rather than some other form of procedure must be 
left optional. 

Among the documents of lesser importance reported to the Conference by 
Committee I, and adopted by it, was a resolution, reaffirming an earlier 
resolution of the Montevideo Conference, calling upon the American States 
which had not already done so, to adhere to or ratify the peace instruments 
referred to in the Montevideo resolution, and to include with them the 
Additional Protocol to the General Convention of Inter-American Concilia- 
tion adopted at Montevideo in 1933. The question of the “generalization’”’ 
of the Inter-American juridical system was the subject of some discussion 
before the Committee, but it was agreed without difficulty that, while it was 
desirable that all the states of America should be able to adhere and accede 
to all treaties and conventions signed at Inter-American conferences, the 
said treaties and conventions should be open to the accession or adherence 
of other states only when it was so provided in the respective instruments. 
A recommendation was approved by the Conference to that effect. 

The advocates of an Inter-American Court of Justice, notably the delega- 
tions of the Central American States, pressed hard for the adoption of their 
draft convention, but the conflict of opinion upon the subject was too great 
to be resolved in the brief period available for discussion. The chief divi- 
sion of opinion was between those who believed that an American court 
might command greater confidence on the part of the American Republics 
and might be much more readily accessible, and those who felt that the pro- 
posed court would duplicate the functions of the Permanent Court of Inter- 
national Justice and detract from its authority.“ The resolution adopted 
by the Conference entrusts to the Governing Board of the Pan American 
Union the study of the projects submitted to the Conference, as well as 
projects submitted in the past and to be submitted in the future, and it calls 
upon the Board to submit its report and conclusions to the Conference to 
meet at Lima in 1938. 

A similar postponement was also the fate of the projects offered for the 
creation of a League or Association of American Nations. The resolution 
adopted by the Conference recites that two projects were before the Com- 
mittee, one presented by the delegation of the Dominican Republic and the 
other by the delegation of Colombia, and that it might have been possible 
to bring the two into harmony, yet it was certain that ‘‘so complicated and 

1 The suggestion was made that a compromise might be reached by creating regional 


courts which might act as courts of first instance, passing upon both the facts and the law, 
with an appeal to the Permanent Court of International Justice on the law only. 
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vast a subject’’ required thorough study and was not sufficiently ripe for 
immediate consideration. In consequence the resolution recommends that 
the states which had presented projects should come to an agreement among 
themselves and should consult the other states on the subject, in order to 
present a report to the Pan American Union which might take it into con- 
sideration in formulating the program of the Eighth International Confer- 
ence. 

Direct and indirect reference to the Lima Conference of other technical 
and perhaps embarrassing questions proved to be a convenient avenue of 
escape. The Montevideo Conference had created a Committee or Com- 
mission of Experts'® charged with the codification of international 
law. Why not let it take over questions upon which it was clear 
that no agreement could be reached, yet which could not be dismissed 
altogether from consideration? Projects had been presented to the First 
Committee dealing with additions to the investigation and conciliation 
treaties of 1923 and 1929: let them be sent for study to the Committee of 
Experts. The Bolivian delegation had a project for the definition of an 
aggressor and the application of sanctions; Brazil had a project for strength- 
ening the means for the prevention of war among the American countries; 
send them to the Committee of Experts. Mexico had a Code of Peace, co- 
ordinating the existing peace documents, which had been favorably recom- 
mended to the consideration of the American Governments by the Monte- 
video Conference; no action had been taken: send it to the Committee of 
Experts. 

General in their terms and non-committal in their obligations as were 
most of the resolutions adopted by the Conference, one was reported from 
the Committee on which the delegation of the United States found it neces- 
sary to abstain from voting. The resolution on Coérdination of Pacific 
Instruments with the Covenant of the League of Nations recommends that 
the American States which are members of the League of Nations and sig- 
natories of the Pact of Paris, “the Saavedra Lamas Treaty” and ‘‘any such 
agreements signed in the future’ '? should request states which are not mem- 
bers of the League but are parties to the other treaties that they codperate 
with the League in the study of projects for the coérdination of these instru- 
ments with the Covenant of the League. This recommendation to the 
League states was harmless enough, since there was no obligation on the 
part of non-League states to accede to the request of the League states. 

1% The Montevideo resolution uses the term “Commission of Experts.’”’ See Seventh 
International Conference of American States: Report of the Delegates of the United States 
of America, p. 263. ‘Commission” appeared to be in general use until the Buenos Aires 
Conference when ‘‘Committee’’ appears to be preferred, although the resolution on Study 
of the Problems of Citizenship inconsistently uses the term “‘Commission,”’ as does the resolu- 
tion on the Immunity of Government Vessels. 


1? This phrase suggests a degree of prophetic insight which would add considerably to the 
difficulty of a study of present conditions. But the meaning is obvious enough. 
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But the resolution went on to make a recommendation to the non-League 
states, that they codperate with the League in the measures which it may 
adopt to prevent war or to settle international conflicts by pacific means, 
“whenever the respective legal systems of said states permit.’’ The qual- 
ifying clause was broad, but not broad enough to permit the delegation of 
the United States to give its approval and thus appear to be committing 
itself to codperation with the League. While the delegation abstained from 
voting, it was solicitous to avoid giving the impression of wishing to interfere 
with a proposal which other American Republics regarded as an important 
step in the direction of creating more effective machinery of peace. 

A final resolution originating in the First Committee recommended, as a 
means of promoting the policy of the “‘good neighbor,” that there be estab- 
lished at Panama, under the patronage of Dr. Harmodio Arias M., ex-Presi- 
dent of Panama, ‘“‘an association of a social and cultural character,’’ to be 
called the Society of American Friendship and to be composed of “‘the most 
representative men of the American countries.” 

The function of the Committee on Neutrality, appointed by the Confer- 
ence in pursuance of the second subdivision of the program, was the “con- 
sideration of rules regarding the rights and duties of neutrals and belliger- 
ents.”” With apparent inconsistency, it produced as the only result of its 
deliberations the single Convention to Coérdinate, Extend and Assure the 
Fulfillment of Existing Treaties between the American States. The explana- 
tion of the inconsistency lies in the fact that the treaty, although presented 
as a joint project of all of the delegations, was based on a project prepared 
by the United States delegation, which project in turn had been built up 
around a treaty, prepared in the Department of State, dealing solely with 
neutrality. The original neutrality treaty had been distributed by the De- 
partment to a number of the governments of the American Republics in 
advance of the meeting of the Conference. Subsequently a special commit- 
tee of the United States delegation took up the neutrality treaty and made 
it an adjunct of a larger treaty, the primary object of which was to provide 
more effective machinery for the maintenance of peace; the codrdination be- 
tween the two sets of provisions being that in the event of the possible failure 
of the peace machinery, the neutrality provisions were then to come into 
effect. This combination peace-and-neutrality treaty, still described by the 
American delegation as its “Neutrality Treaty,” was presented to the 
Secretariat of the Conference for distribution in accordance with the usual 
procedure. For reasons not made clear by the Secretariat, the project of the 
United States delegation was withheld from distribution; but while not ap- 
pearing in the Diario of the Conference as a formal project, the treaty was 
discussed informally with the Argentine and other delegations and was sub- 
sequently submitted to a special committee for critical examination. This 
committee, after a long and somewhat tense session, revised several of the 
peace articles of the treaty and condensed the five neutrality articles into 
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two and weakened considerably their force. The acceptance of these revi- 
sions by the United States delegation was given with the object of securing 
unanimous approval of the treaty in its revised form. This approval was 
finally demonstrated when the project was initialed by the chairmen of all 
the delegations, who thereby made it their joint project. 

Article 1 of the convention recites in summary form the provisions of the 
five important peace treaties already entered into, namely, the Gondra 
Treaty of 1923 providing for the reference of controversies to Commissions 
of Inquiry, the Kellogg-Briand Pact of 1928 renouncing war as an instru- 
ment of national policy, the Inter-American Conciliation Convention of 
1929, the Inter-American Arbitration Treaty of the same year, and the 
Argentine Anti-War Pact of 1933. The recital of these agreements is fol- 
lowed by the statement that “the high contracting parties reaffirm the obli- 
gations [thus] entered into to settle, by pacific means, controversies of an 
international character that may arise between them.”’ This closing para- 
graph raises a question not discussed, to the writer’s knowledge, by the 
special committee to which the convention was finally subjected for criti- 
cism and revision. Suppose, as is the case, that one or more of the five 
treaties and conventions recited in the article had not been ratified by one of 
the signatories of the new convention. Would the ratification of the single 
coordinating convention bring into effect the obligations contained in all of 
the five instruments referred to? In other words, does the phrase “reaffirm 
the obligations entered into’”’ create a comprehensive new obligation apart 
from the previous de facto character of the obligations thus reaffirmed? 

Article 2 of the convention as finally adopted makes reference to the terms 
of the Convention for the Maintenance, Preservation and Reéstablishment 
of Peace, and it provides that the procedure of consultation and coéperation 
therein set forth shall be resorted to, to assist, ‘“‘through the tender of friendly 
good offices and mediation,” the American Republics in the fulfillment of 
their existing obligations for pacific settlement. The closing lines of the 
article appear to be no more than a restatement, in a guarded form, of the 
plan of taking counsel in the event of an emergency affecting the common 
interest of the parties in the maintenance of peace. 

In the original treaty presented to the Secretariat by the United States 
delegation, Article 2 had made provision for the creation of a Permanent 
Inter-American Consultative Committee, to be composed of the Foreign 
Ministers of the several American Republics. This committee was to have 
as its duty not only to assist in the observance of the obligations set forth in 
the five peace treaties enumerated in Article 1 and in subsequent articles of 
the treaty, but to collaborate on various ways and means of preventing con- 
flicts or terminating any that might be in progress. Further it was to have 
the duty of exchanging information and views looking to the correlation of 
legislative and administrative action to be taken in pursuance of the neu- 
trality articles of the treaty. The Consultative Committee was to hold an 
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initial organization meeting within six months of the coming into force of 
the treaty, and it was to hold subsequent meetings at such times and places 
as could be agreed upon. Provision was made that the committee could 
meet independently of any particular controversy coming before it and that 
it could act at any time—either by telephone, telegraph or mail—without 
the need of holding sessions at which the members of the committee would 
be required to be present personally. 

The proposal of this Consultative Committee and the provision made for 
its activities in a wide field marked a change of a far-reaching character in 
the foreign policy of the United States, reversing as it did a consistent atti- 
tude of opposition to anything suggesting a “‘political organization’’ of the 
continent. On this occasion, however, opposition of the most resolute sort 
came from the Argentine delegation, which appeared to regard the commit- 
tee as an attempt to create a sort of League of American Nations in opposi- 
tion to the League at Geneva. The result was that, for the sake of harmony, 
the proposal was abandoned by the United States delegation and in its place 
was substituted the bare obligation to consult, without reference to any par- 
ticular machinery of consultation. 

Article 3 of the Coérdination Convention contains a provision borrowed 
from the Treaties for the Advancement of Peace in 1914, to the effect that, 
during the progress of the consultation provided for, the parties in dispute 
must not have recourse to hostilities or take any military action for a period 
of six months. Article 4 is significant in requiring of states in dispute that, 
in the event of the failure of direct diplomatic negotiations, they will report 
to the other signatory states !8 which of the several peaceful procedures they 
have resorted to and the progress of the negotiations. Article 5 contem- 
plates the failure of peaceful procedure and the possible outbreak of hostili- 
ties, and provides that the contracting parties shall consult together in order 
to determine, either jointly or individually, whether the hostilities shall be 
regarded as constituting a state of war so as to call into effect the neutrality 
provisions of the convention. This plan of adopting in their character as 
neutrals “‘a common and solidary attitude,’ as provided in the Argentine 
Anti-War Treaty of 1933, was qualified by a provision that in the event that 
hostilities should actually be in progress, each contracting party was to be 
free to take notice of the situation and adopt such an attitude as would be 
consistent with other multilateral treaties to which it might be a party, or in 
accordance with its municipal legislation. The obligation, therefore, to 
adopt ‘‘a common and solidary attitude’ as neutrals extends no further than 
the liberty of each state after consultation, or without waiting for it if it 
should be delayed, to decide for itself what may be the most suitable action 
under the circumstances. It is a hope, not a duty, that is set forth. 

The complete failure of the efforts of the United States delegation to secure 
the acceptance by the other American Republics of its neutrality proposals 

18 Tn the original draft, to the Inter-American Consultative Committee. 
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in their mandatory form is to be seen in the evasive language of Article 6 
of the convention. In the draft convention deposited by the United States 
delegation with the Secretariat, provision was made that upon the outbreak 
of hostilities between two or more American Republics, individual neutral 
Powers should be free to impose such prohibitions or restrictions on trade and 
commerce between them and belligerents as they might ‘‘deem appropriate 
in the interest of their domestic policy or of international peace’’; and it was 
further provided that measures thus taken should “‘apply equally to all the 
belligerents,’’ except in so far as the said neutral Powers were otherwise 
bound by multilateral treaties to which they were parties at the time of the 
entering into effect of the treaty. Following this general article, succeeding 
articles provided that the contracting parties remaining neutral should pro- 
hibit the exportation of arms, ammunition and implements of war to any of 
the belligerents, and also the flotation of loans or the establishment of credits 
by or on behalf of any American Republic at war with another American 
Republic. 

From the time of the first discussions centering upon these articles of the 
draft convention submitted by the United States delegation there was no 
hope of general acceptance of the provision for equal treatment of both 
belligerents. In spite of the qualification that the obligation would not 
apply if in conflict with the obligations of multilateral treaties (the Covenant 
of the League of Nations being chiefly in mind in the making of this excep- 
tion), a number of delegations felt that the very principle of equal treatment 
of both belligerents, irrespective of the possibility that one might be an 
aggressor, was fundamentally wrong and should not be given even qualified 
recognition in a formal convention. The United States delegates argued 
that experience suggested that, in the event of the outbreak of hostilities, 
some time might elapse before the aggressor could or would be determined, 
and that it was desirable that during this interval none of the neutral states 
should add fuel to the flames by shipping munitions of war to either belliger- 
ent.!® ‘The object was to limit the scope of the hostilities so as to give time 
for the consultative procedure contemplated by the treaty. Besides, there 
was the agreement of the American Republics not to recognize the effects of 
territorial aggression, which might act as a restraint upon a particular state 
which might be tempted to commit an act of aggression knowing that it had 
larger supplies of war material than the state which was the victim of its 
aggression. 

The arguments found little support even from delegations most ready to 
codperate with the United States delegation on other points. The result 
was that the four articles of the draft convention stipulating the obligations 


19 The Argentine delegation was at first willing to accept this provision if at the end of the 
so-called “preventive period’’ decrees would be issued against one or other or both of the 
belligerents, taking into account the aggressive character of their action, as determined under 
the circumstances. 
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incumbent upon neutrals were reduced to a single article (6) so drawn as to 
do no more than recognize the desirability in the abstract of adopting a 
common and solidary attitude ‘‘in order to discourage or prevent the spread 
or prolongation of hostilities.” The Colombian delegation insisted that the 
agreement be “‘without prejudice to the universal principles of neutrality 
provided for in the case of an international war outside of America.”” This 
first loophole was followed by a second protecting states which might have 
conflicting duties as members of the League of Nations. A third loophole 
was arranged for by limiting the agreement to an obligation through con- 
sultation to “endeavor” to adopt a common policy. The object of the con- 
sultation is then qualified so that ‘‘having in mind the diversity of cases and 
circumstances” (a fourth loophole), the contracting parties ‘‘“may consider”’ 
(fifth loophole) the imposition of prohibitions on the sale of arms and muni- 
tions of war or the making of loans “‘in accordance with the municipal legis- 
lation of the high contracting parties” (sixth loophole) and “without detri- 
ment to their obligations derived from other treaties to which they may be 
parties” (seventh loophole, duplicating in part the second loophole). Lest 
notwithstanding the explicit terms of Article 6 there should still be any mis- 
understanding that no obligation was being assumed that might interfere 
with the right to discriminate against an aggressor, Article 7 of the con- 
vention expressly stipulates that ‘‘nothing contained in the present con- 
vention shall be understood as affecting the rights and duties of the high 
contracting parties which are at the same time members of the League of 
Nations.” 

In spite of the failure of the United States delegation to secure the adop- 
tion of a more specific continental policy of neutrality, the Codrdination 
Convention, taken as a whole, must be recognized as an important con- 
tribution to the maintenance of peace among the American Republics. The 
reaffirmation of the obligations of the five important treaties summarized in 
Article 1 would alone justify the convention. More significant, however, is 
the extension of the procedure of consultation to cover the execution of the 
obligations of peaceful settlement; for out of this procedure may well develop 
an elastic, but prompt and efficient, agency for anticipating the acute stage 
of controversies and bringing the force of general public opinion to bear upon 
the parties during the successive steps in the settlement of the controversy. 
Conceding that the neutrality provisions of the convention do not give much 
assurance of a “common and solidary”’ attitude, yet in the unhappy event 
that hostilities should break out between two of the American Republics, 
the procedure of consultation, in attempting to formulate such a common 
attitude, will have the opportunity to seek a constructive solution along other 
lines if an agreement cannot be reached in respect to a policy of neutrality. 
At bottom it is the procedure of consultation which is the chief factor making 
for peace, and the application of the procedure in the present convention to 
specific situations fully justifies the repetition of certain provisions of the 
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Convention for the Maintenance, Preservation and Reéstablishment of 
Peace adopted by the Conference some ten days earlier. 

The Third Commission, to which was assigned the problem of the Limita- 
tion of Armaments, was hardly to be expected to do the impossible, so that 
its failure to produce anything more than two pious resolutions caused no sur- 
prise. The very phrasing of the program sub-title, “Necessity of limiting 
the organization and armaments of national defense, so as only to guarantee 
internal security of the states and their defense against foreign aggression”’ 
suggested that the approach to the problem would not be in the direction of a 
system of collective security, which alone offers hope of an effective limita- 
tion of armaments. If the “internal security” of states were not a suffi- 
ciently broad term to allow such land armaments as a state might desire to 
have, the phrase “defense against foreign aggression” would supply the 
deficiency. There was, however, one field in which effective measures of 
limitation might be taken, namely, in the relations between states whose 
problems of defense lay chiefly along a common boundary. In consequence, 
the resolution adopted by the Conference, after reciting in its preamble the 
general desirability of a limitation of armaments in the restrictive manner 
indicated in the program of the Conference, recommends that all govern- 
ments “which consider themselves in a position to do so” shall conclude 
general or bilateral agreements to limit their armaments “to the greatest 
possible extent”? within the requirements of internal order and the justified 
defense of their sovereignty. The four loopholes are perhaps no larger than 
were needed to secure any agreement under the existing practical conditions 
of national defense. 

From Committee III also came a second resolution under the title of 
Humanization of War. It is difficult to comment on it without indulging in 
irony. But taking the resolution at its face value we may note that, after 
declaring once more the formal repudiation of war as a means of settling dis- 
putes between states, it proceeds to proscribe ‘‘the use of chemical elements 
whose use in war may cause cruelly unnecessary damage.”’ The phrase 
“cruelly unnecessary damage” is a broad one, and it makes the resolution no 
more than an exhortation to humanitarian conduct. The resolution goes on 
“to exclude civil populations as far as possible from the effects of international 
conflagrations,”’ and in its closing paragraph it recommends that the Ameri- 
can Governments include in their treaties for the limitation of armaments 
further stipulations against the poisoning of water, the dissemination of 
pathogenic bacteria, the use of poisonous gas and inflammable liquids, etc., 
“in accordance with the maximum possibilities calculated by their technical 
representations.”” The various qualifications of the obligation leave little 
hope of effective results, in view of the practically unanimous failure of the 
American Republics, including the United States, to ratify the Protocol 
signed at Geneva in 1925.1% 

1% Chile, Paraguay and Venezuela, only, have ratified the Protocol. 
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The program submitted to Committee IV, dealing with Juridical Prob- 
lems, was a broad one. Three important questions had been specified: the 
consideration of methods for the codification of international law; the formu- 
lation of principles with respect to the elimination of force in cases of pecuniary 
claims; the unification of the international American principle and national 
legislation in respect to neutrality. Clearly, in the short time at the disposal 
of the Committee, nothing more could be done except to show deference to 
the desire of certain of the delegations to discuss the topics and then prepare 
resolutions passing them on to the Committee of Experts for study and report 
to the Conference at Lima. Little time was spent over the problem of meth- 
ods for the codification of international law. A resolution was adopted that 
the Permanent Committees on Codification, for which provision had been 
made at the Havana Conference of 1928, should be reéstablished and, 
having at their disposal the studies of the several National Codification 
Committees, should prepare draft conventions and resolutions to be sub- 
mitted in turn to the Committee of Experts for revision and coérdination. 
The revised drafts were then to be submitted to the Pan American Union for 
transmission to the governments of the American Republics and for ultimate 
submission to the International Commission of American Jurists established 
by the Havana Conference. As an aid to the work of codifying international 
law, a resolution was adopted recommending to all of the American Govern- 
ments that they promote the publication of texts or digests in which the 
doctrines maintained by them on questions of international law might be 
consulted. 

The question of the elimination of force in connection with the collection 
of public debts or pecuniary claims was submitted by Committee IV to a 
special subcommittee; but so controversial were the issues involved that it 
proved impossible to formulate a resolution which did more than recite the 
contending views in an elaborate preamble and then recommend that a study 
of the subject be undertaken by the Committee of Experts and that a draft 
convention be submitted to the Eighth International Conference at Lima. 
The division of opinion in the subcommittee began with the original project 
submitted by the Argentine delegation, by which the contracting parties 
pledged themselves ‘‘without any reservations, not to employ armed force, 
or resort to diplomatic intervention for the collection of public or contractual 
debts or to support claims of an exclusively pecuniary origin.’’ The United 
States delegate objected to the phrase, ‘‘resort to diplomatic intervention,” 
which might be interpreted to prevent any form of diplomatic protest. In 
place of the objectionable phrase, the subcommittee substituted the phrase 
“resort to any coercive measures’; but this also proved objectionable as 
possibly including economic measures as well as physical violence, so that 
the word ‘“‘intervention’’ was restored without its qualifying adjective 
“diplomatic.” The Brazilian delegate then insisted that his government 
would not sign an agreement in such sweeping terms unless it were accom- 
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panied by a second article making the repudiation of resort to force condi- 
tional upon the obligation of the debtor to submit to arbitration if diplomatic 
negotiations should fail to bring about a settlement. This amendment was 
unacceptable to the Peruvian delegate unless the obligation to arbitrate 
was made contingent upon the exhaustion of local procedures and a denial of 
justice. Here the United States delegate interposed that the condition 
stipulated by Peru, while in accordance with the practice of the United 
States Department of State, could not be written into a treaty unless the 
terms “local procedure”’ and ‘‘denial of justice’’ were more accurately defined 
in accordance with the law of the responsibility of the state. Happily the 
discussions were conducted in a spirit of friendly good humor, the Peruvian 
delegate seeming to take comfort in the assurance of the United States 
delegate that at least 70 per cent of the people of the United States knew 
from recent personal experience what it meant to bein debt. If the language 
of the Final Act of the Hague Conference of 1907 may be recalled, the diver- 
gencies of opinion which came to light did not exceed “‘the bounds of judicial 
controversy.” 

The question of the unification of the ‘international American principle”’ 
and national legislation with respect to nationality, placed on the program 
of the Fourth Committee, met with the fate of other technical problems. 
A resolution was reported to the Conference, and adopted by it, under the 
title, Study of the Problems of Citizenship.” It recites that the object of 
the topic submitted to the Committee was ‘‘the unification of the basic view- 
point and the municipal legislation of the Americas with respect to citizen- 
ship,” 4 and that the problems are of a character calling for previous study 
by a technical body; and it recommends that the draft convention submitted 
by Peru be sent for study to the Commission” of Experts and be taken up at 
the Lima Conference. 

A convincing plea was made by the Argentine delegate before a subcom- 
mittee of the Fourth Committee in behalf of a project submitted by his 
delegation condemning the immunity of government vessels; but the subject 
was a technical one, the time for its consideration was short and it did not 
appear to bear directly upon the ‘‘organization of peace,’’ so that it was not 
possible to do more than recommend that the project be studied by the 
Commission” of Experts and that the American Republics adhere to the 
Brussels Convention of 1926. 

20 “Nacionalidad” in the Spanish text is unfortunately translated as “Citizenship.” 
The Program of the Conference uses the term “Nationality.” 

21 The Spanish text reads: “unificar el criterio de América y procurar una uniformidad de 
sus leyes locales, en materia de nacionalidad.”’ There is no antecedent for “sus,’’ but the 
meaning seems to be “to adopt a common American test of nationality and to bring munic- 


ipal legislation into conformity with it.” The Program of the Conference on this point 
reads: “Unification of the international American principle and of national legislation with 


respect to the problems of nationality.” 
22 The same as the ‘““Committee’’ of Experts. 
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To Committee V was assigned the section of the program dealing with 
Economic Problems. It was but natural that the United States delegation, 
having as its head member the Secretary of State, should place in the fore- 
front of its program proposals looking to the lowering of barriers to interna- 
tional trade, and the leadership of the United States in this field was given 
recognition by the election of the Assistant Secretary, Sumner Welles, as 
chairman of the Committee. The problem of facilitating commercial rela- 
tions between the American states was one that had been taken under con- 
sideration by earlier Pan American conferences, but at the initiative of 
Secretary Hull it was brought prominently into the foreground at the Monte- 
video Conference of 1933, at which a resolution was adopted reciting the 
disastrous effect of obstructions to international trade upon the business 
recovery of individual nations and upon general prosperity and laying down 
a broad program of “economic disarmament.’’ The Montevideo resolution 
was indeed so far reaching in its statement of the fundamental principles of 
freer, if not “free,” trade, and so specific in its practical plans of the applica- 
tion of principle to concrete conditions, that there was little left for the 
Buenos Aires Conference to do but renew the pledges taken at Montevideo 
and supplement them with references to new situations that had arisen since 
1933. 

The resolution (XLVI) on Restrictions on International Trade recalls the 
resolutions of earlier economic conferences and renews the recommendation 
to abstain, “‘so far as possible,”’ from raising tariff barriers and other restric- 
tions upon international trade, and “immediately, and to the extent that the 
several national economies permit,”’ to undertake a policy of abolishing or 
reducing the said restrictions. Another resolution (XLIV) reaffirms the 
statement of the Montevideo Conference that ‘‘the principle of equality of 
treatment stands and must continue to stand as the basis of all acceptable 
commercial policy,’ and, after declaring the determination of each govern- 
ment to “‘bend every effort, having in mind the different national economies” 
to enforce the principle of equality of treatment, recommends the suppression 
as soon as possible of all discriminatory practices, ‘‘including those arising in 
connection with import license systems, exchange control, and bilateral 
clearing and compensation agreements.” 

In addition to these resolutions, the Fifth Committee reported to the 
Conference a Convention on the Pan American Highway, which seeks to 
bring to successful completion a project which had been a subject of resolu- 
tions and special congresses since the time of the Santiago Conference in 
1923. The convention recites the conviction of the American Governments 
that ‘direct and material contact between the American peoples necessarily 
would strengthen the bonds of friendship already existing between them” 
and that the termination of a highway would be the most adequate and effi- 
cient means for the attainment of that end. Article 1 pledges collaboration 
in the speedy completion of a Pan American Highway, while Article 2 calls 
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for the creation of a commission of technical experts with the object of 
coordinating and extending the work of the different governments. Subse- 
quent articles provide for the appointment of a financial committee to study 
the financial problems connected with the completion of the highway, and 
for the establishment by each state on its own territory of at least one public 
information bureau to assist tourists in making use of those sections of the 
highway which might be open to traffic. 

Other resolutions reported from the Committee on Economic Problems 
deal with various aspects of transportation and communication, such as the 
organization, by bilateral or multilateral treaties, of shipping services be- 
tween the American Republics, a reduction of charges against maritime or 
fluvial communication, a reduction in the cost of air transport and the 
simplification of administrative formalities. The Pan American Union is 
requested to consult the American Governments on the desirability of a 
meeting of representatives of the Ministries of Finance and of Central Banks 
with the object of bringing about monetary stabilization and the termination 
of the system of exchange control. Among other resolutions, that on Im- 
migration is of special significance in that it recognizes the contribution to 
international peace that might be made if the countries with “large unpopu- 
lated areas’”’ that have the capacity to receive immigrants and the countries 
of emigration might conclude bilateral agreements to relieve their reciprocal 
necessities. These agreements must be based, however, upon the principle 
of selective immigration and with recognition of the sovereign right of each 
state “to secure harmonious development of its population from the ethnical, 
cultural, economic, demographic and juridical viewpoints.”’ The resolution 
contains a recommendation calling upon the states members of the Pan 
American Union ‘‘to make studies of their respective ability to receive im- 
migration” and to communicate them to the Union so that they may be 
added to those of Geneva and be used in the preparation of draft conventions. 
An interesting detail is that the preparation of “appropriate standard 
treaties” be put in charge of ‘‘a committee of experts’ ** whose conclusions 
were to be reported to the Lima Conference. 

The prize for quantity production of conventions and resolutions must go 
to Committee VI, on Intellectual Coéperation. The prolific output of 
the Committee need imply no criticism of the value of its work to the promo- 
tion of peace. The problems dealt with were not of a technical and contro- 
versial nature, but the decisions reached in regard to them may well prove 
as significant, or more so, as the political and economic agreements reached 
by the other committees. At the same time it must be said that conventions 
and resolutions produced in such number and in so short a time can not be 
easily integrated; and the most cursory study of the work of the Sixth Com- 
mittee will suggest that, given more time, the Committee might have 


23 Apparently a special committee, distinct from the Committee of Experts created by the 
Montevideo Conference. 


THE INTER-AMERICAN CONFERENCE 221 


drafted some of its documents more carefully and coérdinated them more 
logically. 

The program assigned to the Committee was the adoption of ‘‘measures to 
promote closer intellectual and cultural relations between the American 
Republics, and the development of the spirit of moral disarmament.’’ In 
pursuance of this object it reported out five conventions and twenty-seven 
resolutions. The most important of these is doubtless the Convention for 
the Promotion of Inter-American Cultural Relations, which provides for the 
annual award by each government of a fellowship to two graduate students 
or teachers ‘“‘of each other country”’ selected from a panel of five names sub- 
mitted by each government to every other. The fellowships are to provide 
tuition and subsidiary expenses and maintenance at an institution of higher 
learning in the respective countries. Further, each contracting party is to 
communicate to the others in alternate years a list of the full professors avail- 
able for exchange service from the outstanding universities and technical 
schools of each country, and from this list the other parties are to arrange to 
select a visiting professor whose duty it shall be to give lectures in various 
centers or to conduct courses of instruction or pursue special research. Pref- 
erence is to be given to teaching rather than to research work. The sending 
government is to pay salaries and expenses. 

Considerable difference of opinion in and out of committee attended the 
adoption of the draft convention. The most obvious criticism was that a 
number of the countries would not be interested in sending students to the 
educational institutions of other countries if they believed them to be main- 
taining lower standards than those maintained by the institutions of their 
own country. The answer was that the object of the convention was not 
primarily to promote learning but to promote more friendly relations be- 
tween the respective countries. Assuming that in point of technical schol- 
arship the capacity of the student of State A to receive might exceed the 
capacity of a particular professor of State B to give, yet there were other 
avenues of learning and subjects of study open to the student which would 
more than compensate for the alleged deficiencies in the curriculum. The 
equally delicate question, whether a student sent by State A might fall below 
the standards required of students of State B was met by the broad provision 
that nothing in the convention should be construed as obligating any of the 
parties ‘to interfere with the independence of its institutions of learning or 
with the freedom of academic teaching and administration therein.” 

The convention on Interchange of Publications calls for the establishment 
in the national or official library of the capital of each of the contracting states 
of a “‘section” dedicated to each of the other contracting states, and each 
promises to provide for their sections a collection of works ‘“‘of such char- 
acter as to afford an understanding of the thought of their men of letters and 
science.”” The Convention Concerning Peaceful Orientation of Public In- 
struction, recognizing the need of public education as part of the ‘‘vast work 
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of moral and material disarmament,’’ embodies an agreement on the part of 
the contracting states ‘to organize, in their public educational establish- 
ments the teaching of the principles of pacific settlement of international 
disputes and the renunciation of war as an instrument of national policy, as 
well as the practical applications of those principles.” To this end the con- 
tracting parties agree to prepare text-books or manuals of instruction adapted 
to all school grades, including the training of a teaching staff. The impera- 
tive then continues: ‘‘Persons in charge of instruction shall teach in ac- 
cordance with the principles expressed therein.”” The National Commis- 
sions of Intellectual Coédperation, created by a resolution of the Santiago 
Conference of 1923, were to be entrusted with the fulfillment of the provi- 
sions of the convention. The terms of the convention thus go considerably 
beyond those of the Convention on the Teaching of History signed at 
Montevideo; and as the United States delegation found it necessary to with- 
hold its signature from the Montevideo Convention, so in this case, using 
identical language, the delegation pointed out that ‘“‘the system of education 
in the United States differs from that in other countries of the Americas in 
that it lies largely outside the sphere of activity of the Federal Government 
and is supported and administered by the State and Municipal authorities 
and by private institutions and individuals. The Conference will appre- 
ciate, therefore, the constitutional inability’* of this delegation to sign the 
above convention.” 

The two other conventions adopted by the Conference are of lesser conse- 
quence. The Convention on Artistic Exhibitions provides for the extension 
of facilities for the holding by one state or its citizens of exhibitions in the 
territory of another state. The Convention on Educational Films provides 
for the exemption from customs dues and other taxes of films imported for 
educational and publicity purposes. 

The resolutions reported from the Sixth Committee are so numerous that 
they can be recited only by title. Those relating to the use of the radio in 
the service of education for peace are doubtless the most important. The 
resolution on the Revision of School Text-books is closely allied to the Con- 
vention Concerning Peaceful Orientation of Public Instruction, but did not 
call for dissent by the United States. Another resolution calls upon the Pan 
American Union to see that the programs of future conferences give prefer- 
ential attention to the ‘‘available means” for the promotion of harmony 
among the American peoples; and that to this end the Committees of In- 
tellectual Coéperation, themselves the subjects of a special resolution, be 
enlarged to become ‘‘Committees of Moral Disarmament.’’ The resolutions 
on the Revision of School Text-books, on Public Performances and Peace, on 


24 On this point there is a difference of opinion among the experts, some holding that it is 
within the power of the Federal Government to conclude treaties on all matters which 
are properly subjects of international regulation. Query, conceding the general principle, 
whether the direction to be given to teaching in respect to the promotion of international 
peace is “‘properly”’ a subject of international regulation? 
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the Establishment of Special American Libraries in the form of reading rooms 
with American newspapers and magazines, on the organization of an Asso- 
ciation of American Writers and Artists, on Periodical Inter-American Con- 
ferences on Education, on the Codperation of Private Organizations in the 
Work of Peace, and the resolutions favoring expositions of indigenous arts 
and the fine arts, all bear a more or less direct relation to the broad program 
of ‘‘moral disarmament.” 

Considerable publicity attended the demand by a number of private 
organizations for a recognition of the ‘equal rights of women.”’ The resolu- 
tion finally adopted after lengthy discussion in committee pays a tribute to 
the part played by women in the social organization and in the defense of 
peace “‘because of the decisive influence which they exercise upon the moral 
upbringing of future generations;”’ and it recommends to the governments of 
the American Republics “that they adopt the most adequate legislation 
granting to women full recognition of the rights and duties of citizenship.”’ 
This is broad enough to enable the women’s organizations in each country to 
read into it a declaration in favor of the particular things they want, which 
was the necessary compromise between the conflicting groups seeking with 
equal determination to influence the action of the committee. 

A miscellaneous list of resolutions is directed toward a wide variety of ob- 
jectives. Greater protection was asked for intellectual property; the press 
was encouraged to make its contribution to moral disarmament at a Congress 
of Journalists, about to be held; the ratification of a number of commercial 
conventions was called for; the Pan American Union was asked to prepare a 
draft convention referring to the creation of the Pan American Institute of 
Vegetable and Animal Sanitation; the organization of Boy Scouts and Girl 
Scouts was encouraged as a means of promoting Inter-American friendship; 
the Columbus Memorial Lighthouse, which had been the object of resolu- 
tions at previous conferences, should be erected as ‘‘the symbol of the fra- 
ternity and Union of America.” Finally, the usual homages to those that de- 
served homage, the presidents of the United States and of Argentina and the 
pioneers in American aviation; and a reminder that the four hundred and 
fiftieth anniversary of the discovery of America was in sight and that ‘‘this 
important and significant historical event”? should be commemorated with 
adequate ceremonies. If any other resolution has been omitted here, it has 
been done without intention of giving offense! 

Apart from the substance of the agreements adopted at the Conference, 
there were the less tangible but none the less real assets resulting from the 
demonstration of mutual confidence and good will and from the friendly and 
good humored adjustment of conflicting points of view. The unanimity 
with which the two most important draft conventions were accepted by the 
delegations and made their joint projects was unparalleled in the history of 
Inter-American Conferences. An international conference is not merely a 
gathering of delegates intent upon the adoption of a variety of projects fit- 
ting more or less into a prepared program; it is a series of round-table meet- 
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ings in which the delegates come to understand better the policies of their 
respective countries; it is an opportunity for reaffirmation of ideals and per- 
haps the humble recognition that practice has not always conformed to the 
ideal. Apart from specific issues calling for action, there will always be 
need for the representatives of nations to gather together from time to time 
to examine anew the basis of common interest upon which their friendly rela- 
tions must ultimately rest; for it is that basis of common interest, moral, 
social, economic and political, which must furnish the motive needed to lead 
them to reconcile conflicting national claims. The mere discovery and 
recognition of that basis of common interest would of itself justify the calling 
of the Conference. 

While the agreements adopted at the Buenos Aires Conference do not in 
their terms look beyond the circle of the American Republics, there is no 
doubt that those who took a leading part in the Conference had their eyes 
upon the theater of the world at large. It was to be expected that there 
would be a conflict of opinion between those who were intent upon establish- 
ing a regional system of peace and those who held to the principle of “‘uni- 
versality.”’ But this difference was one bearing rather upon the practical 
expediency of methods than upon ultimate objectives. Certainly the 
United States, while believing that there were advantages to be gained from 
the regional approach to the organization of peace, had at the same time the 
very definite hope that the example set by the American Republics in laying 
a more solid basis for continued friendly relations might be taken to heart by 
European Governments and might encourage them to seek the peaceful ad- 
justment of their own more acute problems. This hope found its chief ex- 
pression in the emphasis laid both by President Roosevelt and by Secretary 
Hull upon the necessity of preserving democratic institutions as an almost 
essential condition of the peaceful relations of states.” 


% Tn his address at the closing plenary session of the Conference Secretary Hull, after sum- 
marizing the substance of the agreements reached at the Conference, continued as follows: 
‘“‘We turn now to something more fundamental than the actual accomplishments of the 
Conference as they appear on the record of the treaties and resolutions adopted. I have in 
mind the spirit which animates the individual American Republics and which is the firmest 
guarantee of their written word. That spirit is latent in their democratic institutions which 
we believe to be the basis upon which the good faith of nations must ultimately rest. If, in 
the words of the President of my country, ‘Democracy is still the hope of the world,’ then 
it is for us to guard with a jealous eye our chosen form of government and to further in every 
possible way the education of our people in the processes of self-government. The necessity 
for such education can not be over-emphasized. Freedom is the soil from which peace 
springs. From the institutions of a free people arise those conditions of stability of govern- 
ment so essential for the preservation of lasting peace. Therefore, we are joined in acommon 
determination to make our countries safe for peace.’’ Later in the same address the Secre- 
tary attacks more directly the theory of certain statesmen that “war is natural and inevi- 
table” and points out that the purpose of the Conference “‘is not to isolate this Continent, 
but to chart our own path to peace, and thereby set a practical example to other parts of the 
world.” 
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It would be out of place in a technical study of the work of the Inter- 
American Conference to discuss the outstanding personalities who took part 
in the successful conclusion of its activities. But it may not be inappropri- 
ate to signalize the position occupied by the head of the United States dele- 
gation; for it was he who had at Montevideo laid the foundations of more 
friendly coéperation, and who had, during the succeeding years, given prac- 
tical proofs that the policy of the “‘good neighbor,” announced by President 
Roosevelt in 1933, meant what the words said. Mr. Hull stood as a symbol 
of the good faith and integrity of the United States. His word was his 
bond. There was no need to examine critically the proposals he made; 
there was no need to look between the lines for a hidden meaning; the treaty 
meant what the words appeared to say—no more, no less. Americans who 
were privileged to be present at the Conference and to catch the spirit of its 
friendly deliberations might well be proud to see that the name of their coun- 
try stood for a new order of peace and justice, an order of equality of rights 
between great and small, an order of helpful codperation in the promotion of 
the common interests of the American community. 


INTERNATIONAL LAW AND THE SPANISH CIVIL WAR 


By NorMAN J. PADELFORD 


Professor of International Law and Organization, Fletcher School of Law 
and Diplomacy 


Insurrections and civil wars in Spanish territories during the past century 
have uniformly been productive of international complications and problems 
of international law. The present disturbance in Spain has been no exception 
to the rule. It is not strange perhaps that these crises have had such results 
considering the strategic locations and economic values of the Spanish do- 
mains, the maritime frontiers, the sizable merchant marine and navy, and 
the passionate and reckless manner in which arms have always been employed. 

From the present vantage point of time it is easy to discern with what cer- 
tainty the trend of events during the first six months of 1936 led to civil war- 
fare. The actual outbreak may be dated from July 14 when, following the 
assassination of José Sotelo, leader of the Rightest group in the Cortes, the 
government radio station at Valencia was forcibly seized by a detachment of 
the army and the announcement broadcast that the Fascists controlled all 
military garrisons.1. July 17 the international telephone was cut off and 
government-censored news dispatches admitted the existence of widespread 
insurrection in Spanish Morocco, the Canary Islands, Seville, Cartagena, 
Valencia, Valladolid, San Sebastian, Ferrol, Burgos, and Cadiz, together with 
the taking of “radical and urgent measures,” including the creation of a “Red 
Militia” and the indiscriminate arming of the populace.2 July 20 the Madrid 
Government decreed all rebellious officers and troops guilty of treason; the 
rebels established the Junta Defensa Nacional “assuming the powers of the 
Spanish State”; organized fighting developed in most parts of Spain, with 
large detachments of the regular army, the Foreign Legion, and the Moors 
moving simultaneously upon Madrid, while other campaigning began for the 
control of the northern cities and the French and Portuguese frontiers. 
Madrid frantically ordered martial law, voted “special credits for the re- 
quirements of the civil war,” recalled all conscripts to the capital, and offi- 
cially announced it would “wage decisive warfare on the rebels,” although 
half of the country was estimated to be in rebel control. August 9 Madrid 
announced that 4,000 prisoners which it held would be “treated in accordance 
with the military code providing for the handling of prisoners of war.”* It 
also declared Spanish Morocco, the Canary Islands, Ifni, Rio de Oro, and, on 
August 11, the coasts of Huelva, Cadiz, Lugo, Corunna, Pontevedra, and the 

1 New York Times, July 15. Professor Garner dated the outbreak as the 17th in his 
editorial in the January issue of this Journat (Vol. 31, p. 66). To the present writer the 
14th appears to be a more correct date. * New York Times, July 18, July 19. 


* [bid., July 23; Foreign Policy Association Bulletin, July 31. 
4 New York Times, Aug. 10. 
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Balearic Islands to be “zones of war” and “subject to blockade,” notifying 
the Powers of the same.5 Foreign shipping off these shores was subsequently 
interfered with until resolutely opposed by the Powers.® 

Before considering the international problems created by the stoppage of 
foreign vessels on the high seas, it may be well to attempt a theoretical differ- 
entiation between the forms of civil disturbances and a classification of the 
present affair in Spain. Revolt, insurrection, rebellion, revolution, and civil 
war are varying forms and degrees of essentially the same thing—opposition 
to and an endeavor to bring about an alteration of the institutions or policies 
of an established government. 

An insurrection or revolt is usually confined to a small portion of a country, 
is of relatively short duration, and is supported by a minimum degree of or- 
ganization. Although insurrection is unlawful in municipal law and in- 
surgents may be guilty of treason, it is distinguishable from organized crime 
and is opposed by the troops of the state instead of by the police.® 

An uprising may be said to be a rebellion or revolution when the opposition 
embraces a large part of the country, forms a responsible government assum- 
ing the functions and powers of such over the territory controlled, and places 
disciplined and organized troops in the field against the forces of the estab- 
lished government. Rebellion implies resistance of a stouter and more ex- 
tended nature.® 

The line of demarcation between rebellion or revolution and civil war may 
often be drawn only with difficulty and by reference to a concrete situation.!° 
Properly speaking, civil war is present when, in addition to the prerequisites 
of insurrection and rebellion, hostilities between organized and disciplined 
forces are conducted on the basis of military science, tactics, and regulations, 
with the winning of specific military objectives as the immediate goal of the 
fighting.™? 


5 New York Times, Aug. 10, Aug. 12, Aug. 30. 

6 The American S.S. Excambion; the German S.S. Kamerun; an unnamed Swedish steamer 
seeking to enter Cadiz; the British tanker Gibel Zerjon. See New York Times, Aug. 18, 
Aug. 20, Aug. 24, respectively, for accounts of interference. The protests of the Powers and 
the implications thereof will be considered below. 

? Weisse, C., Droit International Appliqué aux Guerres Civiles (Lausanne, 1898), p. 28; 
Wilson, G. G., Handbook of International Law (St. Paul, 1929), pp. 66-67; Hall, W. E., 
International Law (8th ed., Oxford, 1924), Sec. 5; Hershey, A. S., Essentials of Public Inter- 
national Law (New York, 1929), p. 201; The Three Friends, 166 U. S. 1. 

® Rougier, A., Les Guerres Civiles et le Droit des Gens (Paris, 1903), pp. 29, 34-35, 167-168; 
Oppenheim, L., International Law (2d ed., London, 1912), Sec. 56; Weisse, op. cit., p. 1. 

*Fauchille, P., Traité de Droit International Public (8th ed., Paris, 1922), Pt. I, Sec. 
1992; Rougier, op. cit., p. 38. 

1 Moore, J. B., Digest of International Law (Washington, 1908), Vol. I, p. 194; Oppen- 
heim, op. cit., Vol. II, Secs. 56, 59; Bluntschli in Rev. de Droit Int. et de Lég. Comp., Vol. II 
(1870), p. 455. See also President Grant’s Annual Message, Dec. 7, 1875. 

1 Oppenheim, op. cit., Vol. II, Sec. 76; Rougier, op. cit., p. 372 ff.; Westlake, J., Interna- 
tional Law (Cambridge, 1910), p. 51; The Prize Cases (1862), 2 Black, 635. 
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International law predicates its existence upon a system of sovereign states, 
each with exclusive jurisdiction over its own subjects within the national 
domain. Nevertheless, it takes cognizance of civil disturbances and accords 
them an equivocal position in its system. Uprisings that are supremely un- 
lawful in municipal law, being attacks upon the personality of the state, are 
not at all unlawful according to international law. On the contrary, it favors 
them by advocating admission of insurgent rights at an early stage of hos- 
tilities, thereby exempting the rebels from the extreme rigors of their national 
law and making their opposition quas?-lawful,!* and by urging recognition of 
belligerency when the strife becomes widespread, thereby giving insurgents 
the full rights of a sovereign state on land and sea so far as the conduct of 
hostilities and relations between the warring factions and the recognizing 
states is concerned.'* International law in so doing delimits the sovereignty 
of the state over its own subjects which it otherwise professes to be necessarily 
exclusive, and encourages unlawful groups with the knowledge that as soon 
as their cause is prosecuted with vigor and over a large area of land and sea, 
an intercessory hand will be placed upon the state forbidding it to put down 
the rebellion by any means at its discretion. Thus, rights supposedly at- 
tainable only after the recognition of statehood according to one part of the 
law are conferred without the prerequisites in other parts of the law. It may 
be true that “all things are uncertain when one departs from the law”; it 
appears also that not all things are certain within the law. 

A full analysis of the civil disturbances must involve many mutations. 
Insurrection may end with the reassertion of parental rule, or by a change of 
government, or with establishment of a new independent community. It may 
become rebellion, ending in any one of these three ways. It may develop 
further into civil war, which may or may not be recognized as de jure civil 
war by the parent and/or foreign states, ending finally in one of the three 
manners indicated. The disturbance may commence as a rebellion and go 
through the evolution described. Recognition as the de jure government 
may be accorded to the rebels by foreign states prior to, in the absence of, 
concurrently with, or subsequent to recognition of belligerency by the parent 
or by foreign states.1® 

From this brief analysis of the events in Spain in July and August, and the 


12Qn admission of insurgency, see especially Wilson, G. G., Lectures on Insurgency 
(Washington, 1901); Wilson, Handbook, Sec. 19; same in 1902 Naval War College, Inter- 
national Law Situations (hereafter cited N.W.C.), 1902, pp. 57-83; id., 1904, pp. 26-62; 
id., 1907, pp. 127-137; id., 1912, pp. 10-62; Moore, op. cit., Vol. I, pp. 242-243 et seq. 

18 On recognition of belligerency, see especially Rougier, op. cit., p. 192 et seq.; Weisse, op. 
cit., p. 11 et seq.; Moore, Digest, Vol. I, p. 164 et seg.; Wilson, Handbook, Sec. 21; Oppenheim, 
op. cit., Vol. I, p. 119 et seq.; Hall, op. cit., pp. 36-46; Hershey, op. cit., pp. 203-206; Dana’s 
note 15 to Wheaton, Elements of International Law (1866). 

14 Weisse, op. cit., p. 18. 

1% Rougier, op. cit., pp. 22, 273-278. 
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theory of civil disturbances in international law, it may be possible to 
classify the present situation. Breaking out as an insurrection at Valencia, 
July 14, the disturbances readily became rebellion and then de facto civil war 
by July 20. The action of Madrid clearly implied a technical admission of 
insurgency on the 23rd of July, if not on the 20th.1® And a good case might 
be made that the government-censored dispatch of the 17th constituted a 
lawful admission under international law. 

The government announcements of the treatment of prisoners and the 
establishment of blockades in August raise the important question whether 
belligerent rights were thereby accorded to the rebels. 

The rules of conduct for international warfare do not necessarily come into 
operation in a de facto civil war where the belligerency of the rebels has not 
been recognized, although publicists warn that undesirable reprisals may be 
anticipated if they are not employed.’*7 These rules may be adopted as a 
result of a special agreement between the commanders of the rival forces, in 
which event the action does not suffice to constitute recognition of belligerency 
unless ordered by the parent government.'® It is customarily argued that 
recognition ensues if the parent government orders its military commanders 
to employ the international rules, or if it publicly proclaims that it will apply 
them.!® Once belligerency has been recognized, it is expected that both 
sides will conduct themselves accordingly,?° although there seems to be no 
obligation according to international law to apply the international rules, 
inasmuch as the rules and conventions have been developed to apply to and 
are only legally binding during war between states.24_ It may be argued that 
there was no recognition of belligerency by Madrid as a result of the an- 
nouncement of August 9 since subsequent reports stated that captives were 
not being treated as prisoners of war. However, distinction should be made 
between an act which produces a legal result and subsequent failure to carry 
on as the normal consequences of the recognition would imply.??_ It is be- 


46 Lorimer, H., Institutes of the Law of Nations (London, 1883), Vol. I, p. 147. 

17 Wilson, Lectures on Insurgency, p. 11; Rougier, op. cit., pp. 192, 242; Lorimer, op. cit., 
Vol. I, p. 150. 

18 Rougier, op. cit., pp. 234-237, 208-209; Weisse, op. cit., pp. 34, 76; Hall, op. cit., p. 43; 
British and Foreign State Papers, Vol. XXIII, pp. 912-13. 

19 Rougier, op. cit., pp. 208-209; Dana’s note 15 to Wheaton, pp. 34-39. 

20 Rougier, op. cit., p. 197; Weisse, op. cit., p. 76; Vattel, E., Law of Nations (Philadelphia, 
1854), Bk. III, Sec. 294; Martens, G. F., Précis de droit des Gens (Paris, 1864), Bk. VIII, 
Sec. 265; Pradier-Fodéré, P., Traité de Droit International Public (Paris, 1885-1906), Bk. VI, 
Sec. 2658; Calvo, C., Le Droit International (Paris, 1896), Bk. IV, p. 25; Fauchille, op. cit., Pt. 
I, p. 309. 

7 Phillimore, R., Commentaries on International Law (London, 1871), Vol. III, p. 168; 
Hall, op. cit., p. 38; Fauchille, op. cit., Pt. V, p. 11. 

#2 Rougier failed to find an instance of a de jure civil war carried on in a unitary state during 
the nineteenth century conducted according to the international rules of warfare. Op. cit., 
p. 41; also Weisse, op. cit., p. 34. See Br. & For. St. Pap., Vol. XXIV, p. 396 ff., for situa- 
tion in Spain in 1835. Jbid., Vol. XXVII, p. 1095 ff., for violations in Spain in 1837-1838. 
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lieved that the announcement regarding the treatment of prisoners, taken in 
conjunction with that regarding blockades, constituted recognition of bel- 
ligerency by Madrid regardless of the failure to abide by the consequences. 

The foreign Powers whose vessels were interfered with on the seas off 
Spanish territory in the middle of August entered strong protests against the 
action, clearly revealing that they did not intend to accord recognition of 
belligerency to either of the Spanish groups. The United States said, “It 
cannot admit the legality of any action on the part of the Spanish Govern- 
ment in declaring such ports closed unless that government declares and 
maintains an effective blockade of such ports.” 2% Germany branded the 
action “Red Piracy,” a “crime against the right of free navigation on the 
open sea,” and stated that it did not “intend to endure such acts of force,” 
and that its warships had been ordered to fire upon every vessel unjustifiably 
employing force outside the three-mile limit.2* The British replied in much 
the same vein, adding that they regarded neither party as lawful belliger- 
ents.2> To all of this Madrid replied that she “would not exercise her right 
of searching ships outside the territorial waters of Spain.’ 76 

There was clearly a refusal of recognition of belligerency by the foreign 
states,?* or they would have done as Great Britain did in 1861, proclaimed 
their neutrality, or recognized implicitly by tolerating and not protesting 
against the visit, search, and seizure of their ships upon the high seas.?8 

It may be argued that there was no recognition of belligerency by anyone 
to the rebels, inasmuch as the Powers refused to accept the Madrid decree. 
It is believed, however, that the more correct interpretation would be that the 
refusal of the foreign states to accept the blockade had no effect whatsoever 


23 New York Times, Aug. 27. 4 Jbid., Aug. 21. 

% Tbid., Aug. 22. It may be observed that in the insurrections in Spain, Portugal, and 
South America prior to the Declaration of Paris, 1856, the British raised very little objection 
to blockades of the present nature, even though poorly enforced. An exception to the 
otherwise general procedure occurred in 1822 in connection with the ineffective Spanish 
blockade of Maracaibo. Br. & For. St. Pap., Vol. X, pp. 942-945. After 1856 a different 
attitude was taken by all of the Powers. Thestand of Britain regarding Lincoln’s attempted 
closure of the Southern ports by a decree giving the North belligerent rights but withholding 
them from the South is well known. Recognition of belligerency was forced. Just prior to 
the American Civil War, in 1858, a Peruvian warship in time of insurrection there stopped 
an American vessel, Dorcas C. Jeaton, with nitrates for the rebels, whereupon the United 
States forced Peru to apologize and admit her error. In 1870 Spain was forced to accept 
liability for the seizure of the Virginius. In 1875 Britain forced Spain to release the Deer- 
hound seized on the high seas with arms and volunteers for the Carlist rebels in Spain. In 
each of these instances a blockade was attempted but recognition of belligerency not ac- 
corded by the foreign states. See Weisse, op. cit., pp. 221-222; Rougier, op. cit., pp. 309 
312; Wilson in this Journat, Vol. 1 (1907), p. 54; 1907 N.W.C., pp. 136-137; 1912 N.W.C., 
p. 21; U. S. Foreign Relations, 1902, pp. 310, 417, 877; tbid., 1903, p. 482; ibid., 1905, 
p. 405; tbid., 1907, Pt. I, p. 290. 26 New York Times, Aug. 22. 

27 New York Times, Nov. 20, Nov. 24, Dec. 6, Dec. 14. 

28 Moore, Digest, Vol. I, Sec. 61; Hershey, op. cit., p. 204; Fauchille, op. cit., Pt. I, p. 311. 
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upon the recognition of the rebels by the parent, so far as the relations be- 
tween the parent and the rebels were concerned.2® While the action of the 
parent may justify recognition by the foreign states, it need not necessarily 
produce it.3° At any rate, it is not seen how foreign states by their action 
can affect in any way the purely domestic relations between the contending 
parties, provided they restrict themselves to acts between themselves or 
within their territorial waters.*4 

The decrees of August 9 and 11 may be viewed as an attempted closure of 
ports rather than as a blockade jure gentium.*!* In this event the practice of 
nations in the past is clear enough to demonstrate that such domestic closure 
of ports in the hands of insurgents need have no binding force upon the ship- 
ping of foreign countries. The statements made by Lord Russell in 1861 
have found general acceptance in all instances since then. He said that “it 
was perfectly competent to the government of a country in a state of tran- 
quillity to say which ports should be open to trade, and which should be 
closed. But in the event of insurrection or civil war in that country, it was 
not competent for its government to close ports which were de facto in the 
hands of insurgents, and that such a proceeding would be an invasion of the 
international law relating to blockade.” °? He said further that such 
a decree would be “an evasion of that recognized maxim of the law of 
nations that the ports of a belligerent can only be closed by an effective 
blockade.” 

November 17 General Franco announced his intention of stopping the 
traffic in arms and munitions to Barcelona. His note to the Powers said: 


The scandalous traffic in arms, ammunition, tanks, airplanes, and even 
toxic gases, which is being carried on through the port of Barcelona is 
well known. All this material is being transported to this port in ships 
flying different flags whose real nationality in its greater part is Russian 
or Spanish. 

The National Government, being resolved to prevent this traffic with 
every means of war at its disposal will even go so far, if this were neces- 
sary, as to destroy that port. 

Therefore, it warns all foreign ships anchored in that harbor of the 
desirability of abandoning it in a very short time to avoid the conse- 
quences of damage which, unintentionally, might be caused to them on 


9 Rougier, op. cit., pp. 403, 409; Weisse, op. cit., p. 33. 

89 Wilson, Handbook, p. 43. 

*t Professor Garner appears to incline toward this proposition in his editorial in the January 
number of this JouRNAL, Vol. 31 (1937), pp. 72, 73. 

‘la See negotiations between Spain and the United States re closure of ports in 1822. 
Br. & For. St. Pap., Vol. IX, pp. 787-790, 982-996. 

*® Hansard, Debates, Vol. CLXIII, p. 1646. 

8 State Papers, North America No. 1 (1862). See Weisse, op. cit., p. 225 ff.; Rougier, op. 
cit., pp. 298-302; Moore, Digest, Vol. VII, Sec. 1272; Hyde, C. C., International Law, Vol. 
II, p. 655; Dickinson, E. D., ‘Closure of Ports in Control of Insurgents,” this JourNat, Vol. 
24 (1930), p. 69 ff. 
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the occasion of the military action referred to of which no further warn- 
ing will be given.5* 


This communication from Franco was generally regarded in the press as 
notice of an attempt to inaugurate belligerent measures by means of a block- 
ade against foreign vessels in the Mediterranean. It was informally an- 
nounced from the State Department in Washington that the United States 
was “ignoring” the notice, and that this country had not and did not intend 
to recognize the belligerency of either party.*® 

Questioned in the House of Commons regarding the British policy of pro- 
tection for ships going to Barcelona, Mr. Eden made the ambiguous remark 
that “The rules which normally govern international action in these matters 
will be pursued by His Majesty’s ships in defense of legitimate British inter- 
ests.” 36 November 20 and 23 extensive questioning occurred in the House 
of Commons on the interpretation of the Franco note and the policy to be 
adopted by the British Government: 


Mr. ATTLEE. May I ask whether, as these people are rebels and have 
no status in international law, any action of the kind indicated would 
not be piracy? 

Mr. Even. I think the House must distinguish carefully between the 
position of British ships on the high seas and the position of ships in 
foreign ports which may be the scene of military action. 

Mr. ATTLEE. May I take it that such action as indicated outside the 
three mile limit would be piracy? 

Mr. Epen. We have accorded belligerent rights to neither side. 

Mr. ATTLEE questions what the Government would do in the event of 
a blockade by the rebel forces. 

Mr. Epen. “I have received no communication about a blockade. 
His Majesty’s Government did, however, receive on November 17th a 
communication from the Burgos Administration in relation to the pos- 
sible bombardment of Barcelona. . . .” Mr. Eden adds that the Gov- 
ernment is in communication with General Franco for obtaining guar- 
anteed security to British ships in certain anchorages in Barcelona, as 
provided previously (Nov. 14th) for other ports in the control of the 
Loyalists.** 

Mr. Epen. The policy of His Majesty’s Government is to take no 
part 7 the Spanish war and to give no assistance to either side in the 
struggle. 

His Majesty’s Government have not thus far accorded belligerent 


* London Times, Nov. 20; New York Times, Nov. 21. The London Daily Express, Nov. 
19, listed tn extenso the names and full details of the cargoes of war supplies of twelve Russian 
ships which passed through the Dardanelles en route to Barcelona between Oct. 20 and 31. 

* New York Times, Nov. 20. Cf. the instructions of the State Department regarding 
acceptance of a blockade as issued Aug. 25 in reference to the Madrid decree of Aug. 20. 
New York Times, Aug. 27. * London Times, Nov. 20. 

7 Quotations in London Times, and New York Times, Nov. 21. Franco failed to reply on 
the safe anchorage matter but said adequate warning would be given. London Times, Nov. 
25. 
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rights at sea to either side in the Spanish struggle and have no present 
intention of according such rights. 

As a consequence, His Majesty’s ships will, should it prove necessary, 
protect British merchant ships on the high seas against interference by 
ships of either party engaged in the conflict in Spain outside the three 
mile limit. 

At the same time, it is not the intention of His Majesty’s Government 
that British shipping should carry war material from any foreign port 
to any port in Spain. To make this as effective as possible in the cir- 
cumstances, the Government intends to introduce legislation immediately 
rendering the carriage of arms to Spain by British ships illegal, and I 
take this opportunity of warning all British shipping accordingly. 

Questioned further regarding a “blockade,” Mr. Eprn reiterated that 
the Government had received no notice of a blockade. He said that he 
had dealt only with the situation outside the three mile limit, but he re- 
frained from saying anything about the situation inside the three mile 
limit.3* 


The position of the French Government accorded with that of the British. 
“Inside the three mile limit French merchant ships will submit to the control 
of local authorities under international law. But beyond that zone the 
French Government will permit no halting, visiting or seizure by either of 
the two Spanish fleets.” °° To this was added the express statement that 
there had been no recognition of belligerency and no intention of taking such 
a step in the immediate future.* 

Both governments aligned themselves with the doctrine and principle that 
within the limits of territorial waters, unrecognized belligerents enjoy the 
right to prevent aecess of supplies to their domestic enemies.*! 


% Quotations from London Times, Nov. 24. Correspondence to the London Times 
mentioned that the Board of Trade had called the Franco notice to the attention of all 
British ships, that it had referred to the fact that British tramp ships were engaged in the 
traffic mentioned as well as foreign ships masquerading under the British flag. (Loc. cit., Nov. 
24.) A dispatch to the New York Times emanating from the same source in the Govern- 
ment added that it would be improbable that the British would raise any fuss over the 
stoppage of vessels flying their flag either inside or outside the three-mile line. (Nov. 22). 

39 New York Times, Nov. 25. 

40 Ibid., Dec. 6. It appears that the British would have been ready to extend recognition 
of belligerency Nov. 22, but that the French Government was unwilling to agree until 
Franco had produced a fleet and conducted an effective blockade (ibid., Nov. 23), although 
it was denied in London Nov. 21 that Franco had applied for recognition (ibid., Nov. 22). 

‘1 This matter has been treated so extensively elsewhere it hardly justifies extension here. 
See 1902 N.W.C., pp. 79-83; 1907 N.W.C., pp. 136-137; this Journnan, Vol. 1 (1907), pp. 
54-55; Moore, Digest, Vol. II, pp. 1085-1086, 1089, 1112, 1118, and especially, pp. 1119- 
1120; Weisse, op. cit., pp. 45, 61, 222; Wilson, Handbook, p. 37; Hershey, op. cit., p. 203; 
Lawrence quoted in 1902 N.W.C., p. 66; Hall, op. cit., Sec. 5a; Fauchille, op. cit., Pt. I, Sec. 
203; Westlake, op. cit., Vol. I, p. 56; Moore, J. B., International Arbitrations (Washington, 
1898), Vol. II, p. 1615; Ralston, J., International Arbitral Law and Procedure (Boston, 
1910), pp. 192, 194; Goebel, J., “The International Responsibility of States for Injuries 
Sustained by Aliens on Account of Mob Violence, Insurrections, and Civil Wars,” this 
JOURNAL, Vol. 8 (1914), p. 849. 
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It may be inquired what effect the introduction and passage of the bill 
forbidding British shipping from carrying war materials from any foreign 
port to any port in Spain had upon the legal position previously adopted by 
the British Government.‘? Unprecedented as is such an embargo measure 
in time of civil strife, it must be held to have altered in no way the British 
legal position toward the Spanish strife.4* The phraseology of the act cannot 
be construed to contain a recognition of the belligerency of the warring parties 
any more than did that contained in the Orders in Council putting into effect 
the international agreement to ban the export of war materials to Spain.** 
The act does not even mention the existence of a civil war in Spain. 
Much less does it invoke the British neutrality laws. And it obviously 
confers no belligerent rights of visit, search, or seizure upon either party in 
Spain. 

The passage of the Joint Resolution by the Congress of the United States 
making it unlawful to export war materials to Spain or to any foreign coun- 
try for transshipment to Spain for the duration of the strife there, must 
likewise be held to have had no effect whatsoever upon American non- 
recognition.*® The resolution is similar in purport and tenor to those of previ- 
ous years making it unlawful to export arms and munitions from the United 
States to American countries or to the Far East when the President finds and 
proclaims the existence of a civil disturbance in those regions.*® The enforce- 
ment of these embargoes by the United States has regularly been held to 
confer no belligerent recognition upon the insurgents or the parent govern- 
ment. 

February 16 the Powers composing the non-intervention committee in 
London agreed “as from midnight, February 20-21, to extend the non-inter- 
vention agreement to cover recruitment in and transit through or departure 
from their respective countries of persons of non-Spanish nationality pro- 
posing to proceed to Spain or Spanish dependencies for the purpose of taking 
service in the present war.” 47 Question may be raised whether this agree- 
ment constituted recognition of belligerency. 

The agreement, as in the case of the previous non-intervention accords, was 
to be put into effect in each country by municipal act or executive order. It 
was not made in the form of a treaty or convention, but merely in that of 
an agreement of an informal nature having no binding force in international 


« The text of the Merchant Shipping (Carriage of Munitions to Spain) Act, Dec. 3, 1936, 
is printed in Supplement to this JourNAL, p. 100. 

43 Phillimore, op. cit., Vol. III, p. 45. 

“ London Gazette (1936), p. 5475. 4 New York Times, Jan. 7, 1937. 

4 Joint Resolution, April 22, 1898, 30 Stat. 739, amended March 14, 1912, 37 Stat. 630; 
Jan. 31, 1922, 42 Stat. 361. See 1924 N.W.C., p. 21; also Convention on Rights and 
Duties of States in Case of Civil Strife, U. 8S. Treaty Series, No. 814. See also editorial 
comment in the January number of this JourNat, Vol. 31 (1937), pp. 74-81. 

47 New York Times, Feb. 17, 1937. 
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law. It has not been indicated yet whether the ban on volunteers was put into 
effect in England by means of an Order in Council or by the enforcement 
of the Foreign Enlistment Act of 1870.48 In either case it is not seen how 
British action would convey recognition in the absence of an express pro- 
nouncement extending recognition or the proclamation of the neutrality laws. 
For, as with the American statutes forbidding foreign enlistment and recruit- 
ment in the United States,*® the British Foreign Enlistment Act has been 
held to be applicable to insurgents who have not attained recognition of 
belligerency.®° 

So far as can be ascertained, France took no step in putting into operation 
the agreement respecting volunteers which led to consequences different from 
those in the case of Great Britain.54 Other factors being equal, the same 


48 33-34 Vict., c. 90. 49 Sec. 5282 of the Revised Statutes. 

8° The Salvador (1870), L. R. 3 P. C. 218; Opinion of the Law Officers, Aug. 14, 1867, cited 
in Smith, H. A., Great Britain and the Law of Nations (London, 1932), Vol. II, pp. 262, 264. 
‘We have to observe, that, even without the issue of any such Proclamation (the question 
put was whether a ‘Proclamation of Neutrality being issued under the Foreign Enlistment 
Act’ would constitute recognition of belligerency of the Cretan rebels), Her Majesty’s 
Subjects cannot lawfully enlist themselves in the service of any Foreign State without the 
express permission of the Crown.”” While this opinion was rendered under the terms of the 
preceding British statute, there is no evidence to lead to the conclusion that a modification 
of the interpretation has taken place under the law of 1870. In fact, the High Court in the 
Salvador case ruled that the Foreign Enlistment Act applied to enlistment and aid in time 
of insurgency. 

It is interesting to recall that in 1834-1835 Great Britain was not only ready to inter- 
vene in the Spanish civil war then in progress by means of the Quadruple Alliance (State 
Papers, Vol. XXII, pp. 124-140), but to permit British subjects to enlist in Spanish service 
by a special Order in Council expressly suspending the 59 Geo. ITI, c. 63, Non-Enlistment 
Act. Br. & For. St. Pap., Vol. XXIII, pp. 738-739, 949. 

On the application of the American statute see Wibourg v. United States (1896), 163 U.S. 
632; The Three Friends (1897), 166 U. S. 1; Gayon v. McCarthy (1920), 252 U.S.171. In 
response to a notification to the State Department by the American Consul General at 
Barcelona early in January, 1937, that 76 American volunteers had recently passed through 
Barcelona en route for service in the Spanish civil war, the Acting Secretary of State tele- 
graphed the Consul, Jan. 13, “We have had until now no information that Americans in any 
considerable number were taking part in the present civil strife in Spain. In the circum- 
stances you may deem it advisable to bring the provisions of Section 5282 Revised Statutes 
of the United States and Section 2 of the Act of March 2, 1907, to the attention of such Amer- 
icans as you may have reason to believe are contemplating entering the military service 
either of the Spanish Government or of the Spanish insurgents. You may point out to 
these persons also that the enlistment of American citizens in either of the opposing forces in 
Spain is unpatriotically inconsistent with the American Government’s policy of the most 
scrupulous non-intervention in Spanish internal affairs.’’ State Department Press Re- 
leases, Jan. 16, 1937. 

5! French writers say that the provisions of the Code Pénal (84-85) relating to service in 
foreign armies are practically useless and do not apply to insurrections. Garraud, A., Traité 
de Droit Pénal Frangais (Paris, 1899), Vol. III, Sec. 841; Pradier-Fodéré, op. cit., Vol. I, 
Sec. 238; H. Lauterpacht in this JourNaL, Vol. 22 (1928), pp. 118-119; Weisse, op. cit., p. 
142. 
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must be predicated for the remaining European states codperating in the 
non-intervention agreement. If foreign countries which have recognized 
belligerency in a civil war cannot be held liable under international law for 
preventing the departure of unorganized and unarmed volunteers from their 
jurisdiction,®? it is not clear how a self-imposed ban of the present type, 
reached even as a result of an international agreement, can be ruled in time 
of non-recognition as proximate enough to convey recognition in the absence 
of an express intention therefor. While third parties may recognize belliger- 
ency implicitly, such a procedure is not normal and the acts setting up the 
implication must be such as to leave no doubt but that they have accepted the 
exercise of belligerent rights by the struggling parties.°* The step in ques- 
tion contains no such implication. In fact, the most that can be said for 
the entire non-intervention agreement in the persent civil war is that it 
constitutes only a moral undertaking so far as international law is con- 
cerned.** 

Germany and Italy simultaneously proclaimed their recognition of the 
Franco régime as the lawful government of Spain, November 19, severing 
diplomatic relations with Madrid.*> Nothing was said in the communiqués 
of either government about recognition of belligerency. The two forms of 
recognition have always been regarded as separate actions and there is no 
reason for inferring that the present instance is an exception to practice.®® 
Even if it be argued that the Fascist states committed an act of intervention 
by their recognition 57 and by their subsequent movements after November 
19, intervention does not in itself operate in such a manner as automatically to 
extend belligerent rights to the conflicting factions. The United States in- 
tervened in the insurrection in Colombia in 1903 by the use of its naval forces 
and by the hasty recognition of the independence of the Republic of Panama 
without at any time recognizing the belligerency of either side.°* Germany 


52 Rougier, op. cit., pp. 417-418; Weisse, op. cit., p. 142; Moore, Digest, Vol. VII, pp. 881, 
884. 

58 Hershey, op. cit., p. 204; Moore, Digest, Vol. I, Sec. 61; Westlake, op. cit., Vol. I, p. 57. 

5 Rougier, op. cit., p. 418 n.; this JourRNAL, Vol. 22 (1928), p. 130. 

55 New York Times, Nov. 20. 

56 Weisse, op. cit., p.32. Mr. Eden advised that the House of Commons distinguish care- 
fully between the two forms, suggesting that the British Government did so. London 
Times, Nov. 21. Professor Garner holds the view that there was no double recognition. 
This JouRNAL, Vol. 31 (1937), p. 72. Sir John Fischer Williams’ letter to the London 
Times, Nov. 23, 1936, is ambiguous in this connection. 

5? New York Times, Nov. 23, Nov. 28, Dec. 12; Hall, op. cit., p. 105; Wilson, Handbook, 
p. 42; Moore, Digest, Vol. I, p. 73; Oppenheim, op. cit., Vol. I, p. 119; Hyde, op. cit., Vol. I, 
p. 80; Fauchille, op. cit., Pt. I, p. 323. 

58 Moore, Digest, Vol. III, p. 46 ff.; Hershey, op. cit., pp. 208, 242; Hyde, op. cit., Vol. I, 
p. 129. Other instances of intervention without accompanying recognition of belligerency 
have been that of Austria in Piedmont and Naples, 1821; France in Spain, 1823; Britain in 
Portugal, 1840; the Powers in the Balkans, 1878. Rougier, op. cit., p. 363 et seq.; Weisse, 
op. cit., pp. 83-89. 
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and Italy gambled on the margin of the law that Burgos would win, in which 
event their move would not be held against them by Spain.®® 

The Franco government made no attempt to interfere with German or 
Italian shipping on the high seas after November 19. It did, however, apply 
belligerent measures to British,°° Norwegian,® and Russian ® vessels. The 
British vessel refused to heed the rebel demands and sailed on her course 
without trouble. The Norwegians protested and secured the immediate re- 
lease of their vessels.6* The Russians made no protest regarding the seizure 
of their ships and cargoes. While this toleration of the exertion of belliger- 
ent rights, together with the well-known Russian interference in the struggle 
on the side of Madrid,** might be interpreted as implicit recognition of 
belligerency, it is believed that the better interpretation is that Russia paid 
no particular attention to the matter of recognition, but gambled on the mar- 
gin of the law as did the Fascist states, hoping to get materials through to the 
favored party, but accepting any losses incurred as part of the speculation. 
The case in point is a good illustration of the inadequacy of international 
law in the matter of insurgency and civil war. 

That the Fascist bloc did not confer belligerent status upon the Spaniards 
by their step of the 19th of November was clearly manifested by the German 
treatment of the loyalist seizure of the steamer Palos, December 24.5 Sup- 
posedly en route from Hamburg to Vigo (a closed port according to the decree 
of August 11), the German ship was picked up by Basques in the far eastern 
portion of the Bay of Biscay and taken in with 1500 tons of “prohibited 


59 Professor Wilson says, “International law does not sanction the assumption by a foreign 
state of the right to judge as to the merits of a conflict in another state.’ Handbook, p. 56. 
In a certain sense this may be true. In practice, however, states do “judge as to the merits 
of a conflict” not only by intervention, but by the much more common and accepted means 
of extending or refusing to extend belligerent rights; by recognizing or refusing to recognize 
the de facto government as the lawful one when it has acquired full jurisdiction over the 
state; by affording aid to the established government in an insurrection, or by stringently 
enforcing embargoes and international non-intervention agreements. Westlake, op. cit., 
Vol. I, p. 53. See the forceful statement of Sefior del Vayo, Foreign Minister of Spain, in 
the League of Nations Assembly, Sept. 25, 1936, apropos the effect of the present non- 
intervention agreement. New York Times, Sept. 26. 

60 New York Times, Jan. 2, 1937. 81 Jbid., Nov. 18, Dec. 14, Jan. 8. 

82 Tbid., Nov. 15, Nov. 19, Dec. 3, Dec. 5. % Tbid., Nov. 18, Dec. 15. 

% Tt should be pointed out that the Russian aid in the form of propaganda, popular sub- 
scriptions, credit for gasoline and other provisions, was not prohibited by the international 
non-intervention agreement. New York Times, July 26, Aug. 4, Aug. 20, Aug. 22, Aug. 23, 
Sept. 2. Reference ought also to be made to the assertion by Stalin that absolutely no gov- 
ernment aid was being afforded to Spain in violation of the international agreement. New 
York Times, Oct. 21. It is possible that the large quantities of prohibited articles which, 
nevertheless, appeared at Spanish ports in Russian ships (ibid., Oct. 26, Nov. 21, Dec. 7, 
Dec. 19), came indirectly through the channel of the Third Internationale, which it has been 
rumored Stalin hoped to export bag and baggage to Spain upon the victory of the Com- 
munist forces there. 

% New York Times, Dec. 25. 
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freight” and two Spanish insurgent agents on board. The German Govern- 
ment, in demanding the release of the ship, alleged “the Palos was seized far 
outside the territorial waters of the Spanish coast, namely 23 miles northeast 
of Cape Machichaco. The captain of the Palos refused to sign a protocol 
according to which the Palos supposedly was seized five miles off the coast, 
although this alleged location of seizure also lies outside the three mile limit 
and therefore outside the sovereign territory of Spain.” ®* The Basques de- 
nied that the arrest took place outside of their jurisdiction, but refused to 
specify exactly where it did occur.®* 

If the incident occurred where the Germans charged it did, it must be said 
that the vessel was in a strange location for a course Hamburg-Vigo. If 
the ship was seized five miles from the coast, the Spaniards might maintain 
that under their historic interpretation of the principle of jurisdiction in 
marginal waters—that is to say, out to six miles from the coast—they were 
acting correctly in seizing the German boat. 

If freedom of passage through marginal waters were demanded by Ger- 
many, it must be admitted that, while many believe there is a right of free 
passage in time of peace, the law is not entirely certain in this regard, and 
especially in time of quasi-peace such as prevails in Spain at the moment.®® 

Whatever may have been the locus of the seizure of the Palos, and regard- 
less of whatever merits there may have been in the seizure by the Spaniards 
in the first instance, Germany demanded the release of the vessel, her cargo, 
and the Spanish subjects on board.”° Failing to secure the release of the 
contraband and the Spanish rebel passengers, the German cruiser Koenigs- 
burg seized the 1,500-ton Spanish steamer Argonne on January 1,” attempted 


% New York Times, Jan. 2. 

67 Substance is lent to the German position by the report that at the time of apprehension 
the German vessel signaled a British destroyer which verified the fact that seizure took place 
outside of Spanish waters. Jbid., Dec. 25. 

88 Jessup, P. C., Law of Territorial Waters (New York, 1927), p. 42; Masterson, W. E., 
Jurisdiction in Marginal Seas (New York, 1929), pp. 394, 257-263, 265-268; Fauchille, op. 
cit., Pt. I, p. 180. Spanish decrees closing ports or instituting blockades in time of civil 
war during the past century appear generally to assume absolute jurisdiction out to six 
miles. The special decree of Aug. 21, 1834, for example, provides in Article III, ‘‘ Every 
vessel that shall be found laden with arms, warlike stores, ammunition, or other articles 
contraband of war, providing that such vessel shall approach the said coast within 6 miles, 
manifesting by that act alone, her intention and design to disembark the above-mentioned 
articles shall be considered to be suspected of the said hostile intention, and shall be de- 
tained, and the arms and warlike stores which she carries shall be embargoed until a further 
decision shall be adopted, according to the importance and circumstances of the case.” 
Br. & For. St. Pap., Vol. XXIII, p. 903. The British Government accepted this decree. 
Ibid., p. 904. 

69 League of Nations Committee of Experts on Progressive Codification of International 
Law, ‘Territorial Waters.’”’ This JouRNAL, Spl. Supp., Vol. 20 (1926), pp. 90-94; Jessup, 
op. cit., p. 119 ff.; Fauchille, op. cit., Pt. II, p. 1029 ff.; Westlake, op. cit., Vol. I, p. 193 ff. 

70 New York Times, Dec. 24, Dec. 30. 1 Tbid., Jan. 2. 
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to seize the steamer Soton January 2,”? and seized the steamer Marta Jun- 
quera January 4.7% The government communiqué justified the action in 
these words: 


After the Red Rulers in Bilbao refused to surrender to the German 
cruiser Koenigsburg the passengers and part of the cargo retained from 
the steamer Palos, the German Government, as previously announced, 
saw itself compelled to enforce its demands through counter measures. 
In pursuit of this necessity to defend German sovereign rights against an 
act of piracy a Red Spanish steamer has been seized provisionally by the 
German naval forces in Spanish waters."* 

The loyalists were warned that if their demands were not met by January 
8, “the Spanish steamers and their cargoes will be utilized by the German 
Government in their account with the Spanish Government recognized by it. 
In case of repetition of acts of piracy against German merchant vessels, the 
German Government will be compelled to take further measures.” 75 The 
vessels were turned over to the rebels on the failure of the Basques to hand 
over the goods and passengers.”® 

The tenor of the German ultimata and the reprisals taken indicate clearly 
that the Reich did not recognize that the Spaniards possessed belligerent 
rights. Not enjoying such rights respecting German vessels on the high seas, 
the Germans were quite within bounds in their demands and, failing to se- 
cure them, in taking such reprisals as seemed a quid pro quo for the tort 
committed.”7 

The most serious side of the Palos case was the taking of Spanish nationals 
off the vessel over the protests of the master and the German Government. 
The Germans claimed that the removal was from “German sovereign terri- 
tory.” It is not clear from available information whether the insurgents 
were taken off while the vessel was on the high seas or whether they were 
taken off when she was lying in port, but if the vessel was wrongfully seized 
in the first place this would make little difference. In 1877 the Peruvian war- 
ship Huascar revolted from the government. While at sea it took Peruvian 
officials off a British ship. The Peruvian Government disclaimed responsibil- 


7 New York Times, Jan. 3. 3 Tbid., Jan. 5. 

4 Tbid., Jan. 2. Wiesse agrees that third parties may regard such acts as piracy, and may 
seize vessels on the high seas or in territorial waters for satisfaction. Op. cit., pp. 128, 129. 

% New York Times, Jan. 6. 

7 Madrid charged an “act of war,” “flagrant act of intervention,” and sent dossiers to 
the League of Nations and to the Non-Intervention Committee in London, neither of which 
took action. (New York Times, Jan. 3, Jan. 7. It is interesting to observe that in send- 
ing the information to Geneva, no remedial action was requested by the Spanish authori- 
ties.) See Hyde, op. cit., Vol. II, p. 179. 

7? Wilson, Handbook, p. 228; Hershey, op. cit., p. 538; Hindmarsh, Force in Peace (Cam- 
bridge, 1933), p. 106; Vattel, op. cit., Sec. 342; Moore, Digest, Vol. VII, Sec. 1095; Halleck, 
International Law (4th ed.), Vol. I, p. 517; Oppenheim, op. cit., Vol. II, p. 44; Rougier, 
op. cit., p. 370. 
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ity. Admiral de Horsey, in command of the British fleet, declared the Huas- 
car to be piratical, whereupon he attacked her. The engagement was 
inconclusive; the rebellious vessel surrendered to the Peruvian Government, 
which then turned about and demanded compensation for the damage in- 
flicted. Following a learned report by the Law Officers in England to the 
effect that she was piratical, the entire matter was dropped.”® 

The case is reminiscent of, but not identical with, any of the historical cases 
of removal of enemies from neutral vessels. In the Trent affair belligerency 
had been recognized, prize courts were in existence, and the vessel was going 
between two neutral ports.” In the Manouba case the Italian-Turkish War 
was on, and the Permanent Court of Arbitration ruled that there was sufficient 
ground for leading the Italians to suspect that the individuals removed were 
members of the Turkish armed forces.8° World War cases are also lacking 
in direct analogy. In the Federico case a Spanish ship was carrying Ger- 
mans and Austrians who belonged to mobilized units.81 The removal of 
Piepenbrink, a German who had filed intention of becoming an American 
citizen from the American steamer Windber in November, 1914; ® the re- 
moval of a group of Germans, Austrians, and Turks from the American mail 
steamer China in February, 1916; §* the removal of members of the crews of 
the American vessels Ausable,8* Henry S.,25 Marcus L. Urann ** in 1916, 
and of the S.S. Allaguash in 1917,87 all resembled the Palos case to the extent 
that the persons removed from the decks of neutral vessels over the protests 
of the masters and the neutral government involved were likewise not active 
members of the armed or naval forces of the enemy government. The cases 
differed, as with the Trent and the Manouba, in that recognized warfare ex- 
isted, together with prize courts before which the vessels might have been 


%8 Parliamentary Papers, Peru, No. 1, 1877; Hansard, 3d ser., Vol. CCX XXVI, pp. 787- 
802; Hall, op. cit., Sec. 82; Moore, Digest, Vol. II, p. 1086; Halleck, op. cit., Vol. I, p. 479, 
n. 2. See criticism in Calvo, op. cit., Bk. I, Sec. 504, p. 592, et seg.; Strupp, K., Wérterbuch 
des Vélkerrechis und der Diplomatie (Berlin, 1924), Vol. I, p. 540; Pitt Cobbett, Leading 
Cases on International Law (4th ed., London, 1922), Vol. I, pp. 299-300; 1904 N.W.C., p. 37. 

78 See Parliamentary Papers, North America (1862), No. 5, pp. 19, 33, et seg.; Diplomatic 
Correspondence, U. 8. (1862), pp. 14, 307, 445, 544, 595; Moore, Digest, Vol. VII, Sec. 1265; 
Wharton, Digest of International Law (Washington, 1887), Vol. III, Sec. 374; Hyde, op. cit., 
Vol. II, Sec. 818; Hall, op. cit., Sec. 253; Pitt Cobbett, op. cit., Vol. II, pp. 596-600; Wilson, 
Handbook, p. 401; Fauchille, op. cit., Pt. V, Secs. 1587-1588; Brit. Year Bk. of Int. Law 
(1924), p. 66 ff. 

8° Scott, J. B., The Hague Reports, p. 341; Fauchille, op. cit., Pt. V, Sec. 1588 “. 

81 Fauchille, P., Jurisprudence Francaise, pp. 19, 288; Garner, J. W., Prize Law, pp. 607- 
608; Hyde, op. cit., Vol. II, p. 640 n.; Fauchille, Traité, Pt. V, Sec. 1588 48. 

8? U. S. For. Rel. 1915, Supp., pp. 744-749; Hyde, op. cit., Fauchille, op. cit. 

8% U.S. For. Rel. 1916, Supp., pp. 632-678; ibid., 1917, Supp. I, pp. 528-532. 

4 Jbid., 1916, Supp., pp. 639, 667. 
85 Jbid., pp. 641, 667. 

Ibid., p. 667. 

87 Thnd., 1917, Supp. I, pp. 528-532. 
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brought, albeit they were not.8* They also differed, as again with the Trent, 
in that the neutral vessels were in each instance bound between two neutral 
ports. 

The cases nearest in point are those of the Virginius,®® the Orozembo,*° 
the Zambesi,*! and the Benguela.®* The Virginius most closely resembled the 
Palos, considering that belligerency had not been recognized and that a neu- 
tral vessel with arms and belligerents aboard was destined for rebel ports. 
It will be recalled, however, that Great Britain and the United States forced 
Spain to release the vessel, the subjects held, and to provide an apology to 
their flags and indemnity for the lives destroyed, all of which condemns the 
present Spanish action. In the other cases noted, the courts ruled that neu- 
tral vessels in the service of or under the direction of an enemy agent travelling 
as super-cargo were guilty of unneutral service. However, in each of these 
instances de jure war was in existence. Thus they stand as no precedent for 
the present matter. 

While there is no question that a nation has jurisdiction over foreign ves- 
sels in its ports to the extent of taking off persons committing major crimes on 
board, or disturbing the peace of the port, it has never been admitted by any 
that a vessel unlawfully seized on the high seas ®* and brought into port might 
be violated to the secondary extent of taking off persons not disturbing the 
peace of the port or committing on board criminal acts.°* Spain, having rec- 
ognized the belligerency of the rebels, was in no position to claim the right 
to lift the rebels off the Palos on the basis of their being guilty of high treason. 

Belligerency not having been recognized by Germany, the Basques pos- 
sessed no rights as belligerents—however extensive these may be in connec- 
tion with unneutral service as a result of the World War—to remove “enemy 
persons” from vessels of the Reich, seized on the high seas, regardless of cargo, 
destination, personages on board.® The case might have been different had 
the Palos put into Bilbao of her own accord as a regular port of eall.®* It 


88 U. S. For. Rel. 1917, Supp. I, pp. 531-532. 

89 Moore, Digest, Vol. IT, p. 895 ff.; Westlake, op. cit., Vol. I, p. 180; Hall, op. cit., Sec. 
82; Fauchille, Traité, Pt. I, Sec. 247 *. 

906 C. Rob. 430. 

17, B. & C. P. C. 358. 

% German Supreme Prize Court, cited in Colombos, C. J., Law of Prize (London, 1926), 
p. 215. 


% See forceful statement regarding such seizures by Secretary of State Blaine, Nov. 27; 
1889, For. Rel. 1889, p. 614. 

% See I Ops. Atty. Gen., p. 509. Force majeure might be argued by the Germans, for 
which see Hyde, op. cit., Vol. I, Sec. 224; Fauchille, Traité, Pt. II, p. 1064 ff. The matter of 
asylum on merchant ships does not hold here, for the rebels did not seek such on the Palos, 
but were travelling as passengers. See, on this, Moore, Digest, Vol. II, Sec. 307; Fauchille, 
Traité, Pt. II, Secs. 624-631, especially p. 1072. 

% See Weisse, op. cit., pp. 69, 221-222. 

% Moore, Digest, Vol. II, Sec. 307. 
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would also have been different had the ship been fraudulently registered in 
Germany but actually belonged to Spanish rebels.°%7 Although self-defense 
might be alleged, “when the interests involved in a right claimed but not 
acknowledged are subjected to physical damage, physically to oppose that 
damage is rather self-help than self-defense, and from the point of view of law 
cannot be tolerated.” 8 Thus, it must be concluded that Germany was in 
the right and Spain in the wrong in the Palos matter. 

The fundamental problem raised by the Franco note of November 17 was 
that of the bombardment of an enemy port in which a large amount of for- 
eign shipping was present. Practice has varied in the past with regard to 
foreign toleration of such bombardments. In 1885 the United States made no 
objection to insurgent bombardment of Colombian ports.®® In 1893-1894 
in the Brazilian insurrection the foreign Powers at first refused to allow Ad- 
miral de Mello to bombard Rio,’ and refused to allow him to interfere with or 
endanger the unloading of goods for the loyalists,!°! then retracted to the ex- 
tent of demanding guarantees of safety in certain places in the harbor }° and 
two days’ notice of intention to bombard the city,!°* closely resembling 
British policy in connection with General Franco’s announced line of ac- 
tion. When an American vessel was fired on while unloading in the harbor, 
an American cruiser returned the fire, the commander warning the rebels that 
until belligerency was recognized they had no right to exercise any kind of 
force over foreign ships.1°° While this move was supported by the foreign 
Powers present and not renounced by the State Department,!* it has been 
generally agreed that neutral shipping that gets in the line of legitimate fir- 
ing must accept liability, and that insurgents have a right to prevent access 
of contraband to their enemies within territorial waters. 

The forcible interference in Rio in 1893-1894, and American intervention in 
Panama in 1903, were not sufficient grounds for refusing General Franco the 
right to bombard Barcelona and other Spanish cities in the hands of loyal- 
ists because foreign vessels happened to be in the harbor unloading goods 
to the advantage of his enemies, the more so as statesmen agree with pub- 
licists in granting insurgents the right to carry on hostilities as may appear 


%7 Westlake, op. cit., Vol. I, pp. 171-172. 

%8 Westlake, op. cit., Vol. I, p. 173; Fauchille, Traité, Pt. II, p. 1101 ff. 

*® Moore, Digest, Vol. II, p. 1087. 

100 T), S. For. Rel. 1893, pp. 51-52, 56, 66-68. 

10 Jbid., pp. 95-96. 

108 Tbid., p. 98. 

108 Tbid., p. 89. 

1% Tondon Times, Nov. 21, 1936. 

1% TJ, §. For. Rel. 1893, p. 122. 

10 Tbid., p. 117; 1902 N.W.C., p. 65; Fauchille, Traité, Pt. V, p. 957. 

107 1), §. For. Rel. 1893, p. 98; 1902 N.W.C., p. 82 et seq.; and references supra regarding 
prevention of access of supplies. 


INTERNATIONAL LAW AND THE SPANISH CIVIL WAR 243 


necessary, and placing the onus upon foreign shipping venturing into such 
areas. The British request for a zone of safety 1°° was quite proper; but re- 
fusal to grant such a request would hardly justify forcible prevention of a 
bombardment, should such be ordered. 

This completes a résumé of the fundamental principles of the relationship 
between civil disturbances and international law, and of the problems aris- 
ing immediately out of the status and respective legal positions of the parties 
implicated in the present civil war. Numerous other important problems 
connected with international law have arisen during the conflict, to wit: 
hostilities in Tangiers and Gibraltar; confiscation of foreign property; asy- 
lum in legations; the establishment of legations accredited to Madrid outside 
of Spanish territory; aérial bombardment of vessels on the high seas by for- 
eign aircraft; Spanish merchant ships controlled by mutinous crews in for- 
eign jurisdiction; the sowing of floating mines; the non-intervention agree- 
ment. These will be dealt with in a succeeding issue of the JouRNAL. 


168 London Times, Nov. 21, 1936. 
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It is not surprising that works on aggression have abounded during the 
past several years. As the author of a recent noteworthy contribution to the 
subject has said: “The problem of aggression is . . . intimately connected 
with that of international security.””1 Our present-day society, which seeks 
above all to stabilize its precarious security, is therefore compelled to pre- 
occupy itself with the problem of aggression. It may, perhaps, seem unprof- 
itable to add to the numerous pages which have already been devoted to this 
problem. We propose to do so only because we believe that we have estab- 
lished the existence of serious gaps in the doctrine of the subject, and, what 
is of greater importance, in its practice. Everyone admits, more or less ex- 
plicitly, that the problem of aggression is inseparable from that of the pre- 
vention of war. However, when it is a question of defining the relations of 
the two or of showing how the solution of the former influences the practical 
construction of the latter, we find either a complete silence or fragmentary 
and empirical solutions which lack even the merit of leading to satisfactory 
positive results. 

Without claiming to resolve the question of these relations, we propose, at 
least, to give to it a juridical basis and to place the two notions comprised in 
our study within general juridical categories. Only in this way, we believe, 
can one arrive at solutions which take account of the nature of things, and, at 
the same time, are susceptible of practical application. 

Our terminology must first be clarified, since the notions of aggression and 
prevention of war are far from possessing an incontestable definition in in- 
ternational law. It is necessary, therefore, to agree as to the meaning to be 
assigned them. This will not be difficult in the case of aggression. If one 
does not attempt to investigate the subject thoroughly—and there is no need 
to do so at this place—the idea which the word “aggression” evokes in all 
minds is easily discovered. It suffices to take the usual dictionary definition: 
“Aggression is the act of one who attacks another.” ? The idea is simple; in 
our juridical conscience, which is the product of systems based upon a pro- 
hibition of violent action, the aggressor is identified as the one who first has 
infringed a fundamental norm of social life; aggression is felt to be a punish- 
able offense. 


1 J. Diamandesco, Le probleme de l’agression dans le droit international public actuel (Paris, 
1936), p. 1. * Ibid., p. 15. 
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It is much more difficult to attain precision of terminology in the definition 
of the second term: prevention of war. Due to the poverty of our juridical 
language, the notion of prevention is applied to various acts which are at 
times but remotely related to one another. It comprises prevention by in- 
timidation as well as by a more rational organization of society, police activ- 
ity as well as arbitration, disarmament and the revision of treaties. In a 
sense, all law is no more than a prevention of disorder and anarchy. But 
among all its functions one may be characterized as prevention stricto sensu: 
direct action against acts of hostility when all other means have failed. We 
may compare it to the action of firemen who arrive at the scene when a con- 
flagration has broken out despite all measures of precaution. 

In order to distinguish it from other means of preventing war, it is essential 
to discover a qualification which is proper to the particular type of prevention 
that we have in mind. To call it “police action” would be to give an a priori 
answer to our problem, which is, in fact, concerned with determining whether 
or not action taken to prevent an actual or imminent war is a police action. 
We believe that it is preferable to call it “direct prevention,” in contradistinc- 
tion to other means, such as arbitration and disarmament, which have other 
purposes as well. These means, which fall outside the scope of the present 
study, we shall call “indirect prevention.” 

Having defined the central notions, the relations of which we propose to 
determine, let us clarify our question: what does the problem of the relations 
between aggression and the direct prevention of war signify? 

According to the hypothesis which we adopt, all means of indirect preven- 
tion have failed; recourse to war has taken place or, at least, is imminent. 
The international community, as every society with even a rudimentary or- 
ganization, must react to this situation. It is at this point that our question 
arises: should the social reaction which we have qualified as direct prevention 
take account of the solution given to the problem of aggression? In other 
words, should the preventive action be directed against the aggressor, that is, 
the state which has first attacked? Or, on the contrary, is the determina- 
tion of aggression a matter of indifference in putting the preventive action in 
motion? The question may be expressed more concisely in asking what are 
the conditions of application of direct preventive action: is it an act (aggres- 
sion), or a fact (war)? 

It is to this question that we have vainly sought a satisfactory answer in 
previous studies. It will be understood that we shall envisage the problem 
especially from the point of view of juridical policy, that is to say, from the 
point of view of “what ought to be,” and not from that of “what is.” But we 
must first sketch briefly its evolution in positive law. 


I 


The study of the prevention of war in modern positive law begins with the 
efforts undertaken to that end by the League of Nations, which has shown a 
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strong tendency toward universality in this domain. Proof of this may be 
seen in the fact that steps in the struggle against war outside the League 
framework have looked to codperation with those of the League.’ 

How has our question been resolved in the Covenant of the League of Na- 
tions? The Covenant envisages two systems of action against war: that of 
Article 11 and that of Article 16. 

According to Article 11, the League shall, in event of war or threat of war, 
“take any action that may be deemed wise and effectual to safeguard the 
peace of nations.” Action by the League is made conditional upon the ex- 
istence of a state of war or a threat of war, and the question of aggression 
manifestly does not arise in so far as this article is concerned. 

A different situation is envisaged by Article 16. It is true that the text of 
this article contains no mention of the word “aggression.” However, in order 
that the action of the members of the League envisaged in the various para- 
graphs of Article 16 be brought about, it is necessary that recourse to war 
in violation of Articles 12, 13, and 15 shall be found to have taken place. The 
problem of aggression becomes a fundamental one. Determination of re- 
course to war in violation of the Covenant coincides with the determination 
of the aggressor: it is only the first recourse to war, the aggression, that brings 
into play the provisions of Article 16. The aggressor state, acting in viola- 
tion of the Covenant, is considered to have committed a hostile act against 
the other members; the response of the state attacked is to be considered as 
an act of legitimate self-defense or as a sanction. 

It is evident, therefore, that the problem of aggression will have a greater 
or a lesser importance in the organization of the direct prevention of war 
by the League of Nations, according to the predominance of one or the other 
of the two systems of social defense against war. During the first years of 
the League’s existence its attention was directed toward the elaboration of 
Article 16. One will not be surprised, therefore, in encountering the problem 
of aggression in almost all of the documents which issued from the delibera- 
tions of that period. Whether it is in the form of a broad or a rigid definition, 
one finds it in the project of the Treaty of Mutual Assistance of 1923, in the 
Protocol of Geneva, and in the Rhineland Pact.* It is to be noted that the 
concept of aggression was amplified in such a manner that its proper content 
was lost to view, and that it was applied to acts which did not imply the ma- 
terial fact of an attack.5 


8 We here refer to the Disarmament Conference, to the collaboration of the United States 
with the League during the Sino-Japanese conflict, to the relations between the League and 
the Pan American Union, to the Soviet pacts on non-aggression concluded before the entry 
of the U.S.S.R. into the League, etc. 

‘ Diamandesco, op. cit., pp. 77 ff., 123 ff., and 87 ff.; W. G. Hertz, Das Problem des vélker- 
rechtlichen Angriffes (Leyden, 1935), pp. 93 ff., 107 ff., and 119 ff. 

’ Thus, the violation of a demilitarized zone has been assimilated to aggression. Done 
for the purpose of attaching sanctions to such a violation, this assimilation results only in 
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A decisive turning point in the official doctrine of the League was reached 
in 1926, when the importance of Article 11 was drawn to the attention of the 
Council by a report of M. de Brouckére.* From that moment, the system 
of Article 16 yielded to that of Article 11, and the problem of defining the ag- 
gressor disappeared for a time from the list of subjects on the order of the 
day. On this point the doctrine of the League had to follow the practice of 
the Council, which from the beginning had based its discussions upon Article 
11, thus dispensing with the necessity of considering the problem of aggres- 
sion.” 

But the system of Article 11, diverted by practice from its original signifi- 
cation,’ has not enabled the League of Nations to safeguard the peace at 
times when peace was actually endangered. As the consequence of dis- 
tinct failures, Article 11 has given away to Article 15. The substitution 
could have no other result than to evoke the measures provided by Article 
16.° A resolution in pursuance of Article 15 and application of the meas- 
ures provided in Article 16 necessarily pose the problem of aggression before 
the organs of the League. 

In the Sino-Japanese conflict, the League did not designate the aggressor, 
but this designation is clearly indicated by the vote of the Assembly of Feb- 
ruary 24, 1933.1° In the Chaco affair, the recommendation of a unilateral 
embargo on arms,!! although not formally made in pursuance of Article 16,1? 
nevertheless implied a definition of the aggressor: the party against which 
the embargo was directed. Finally, renouncing half-measures, the Com- 
mittee of Thirteen designated Italy as the aggressor in the Italo-Ethiopian 
conflict and recognized that the conditions of application of Article 16 were 
fulfilled.?® 

To summarize the practice of the League of Nations as it is revealed in 
the most recent conflicts: Article 11 is directed solely toward conciliation; 
if this fails, direct action against war is then based upon the determination 
of the aggressor. This system, however, seems to be no more satisfactory 
than that which totally ignores the problem of aggression. The recent past 


creating an illusory feeling of security. It is hoped thereby that the application of sanctions 
by other states may be evoked by the magic word “‘aggression.’”’ The tragic events through 
which we have just lived show us clearly that on the crucial day, when one wishes to put the 
machine into operation, governments begin to quibble, suddenly discovering, after more 
than ten years, that a violation of conventional obligations is not an aggression in the ma- 
terial sense of the word. 

* Documents de la Commission Préparatoire du Désarmement, série III, p. 93 ff. 

7 See L. Kopelmanas, ‘‘L’article XI du Pacte de la S. D. N.,” 42 Revue générale de droit 
international public (1935), p. 559 ff., and esp. p. 588 ff. 
8 Tbid., pp. 561 ff., 598 ff., and 615 ff. 9 Ibid., p. 607 ff. 
10 Journal Officiel, Société des Nations, 1933, suppl. spéc. n° 112, pp. 22, 56 ff. 
11 Jbid., 1935, suppl. spéc. n° 133, p. 49. 
13 Cf. J. Ray, Commentaire du Pacte de la S. D. N. (4th supp., 1935). p. 89 ff. 
18 Resolution of Oct. 7, 1935, J. O., S. D. N. 1935, p. 1223 ff. 
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furnishes us with proofs of this which are unfortunately irrefutable. Some- 
thing must be changed. But what? The writers have given the most diverse 
answers. 


II 


A large number of the doctrinal writers base their conclusions upon the 
positive law and undertake to propose reforms whereby it may be made 
more effective. These reforms relate to three points: a more precise defini- 
tion of aggression; determination of the aggressor by, an impartial interna- 
tional organ; and organization of measures of execution against a recalcitrant 
aggressor. 

Appreciable progress seems to have been introduced into the positive law 
with reference to the first point. The pacts of nonaggression of 1933 have 
adopted a precise and objective definition, which tends to eliminate arbi- 
trariness to the highest degree possible.1# But even those writers who are 
most enthusiastic in their defense of the Soviet definition of the aggressor are 
compelled to admit that a definition alone cannot constitute an effective 
means for the preservation of peace. They endeavor, therefore, in departing 
from a precise definition of aggression, to erect a complete system of direct 
prevention of war aimed at the aggressor state. 

These writers, it must be noted, emphasize the penal aspect of the problem. 
By an extensive analogy with municipal law they assimilate the definition 
of the aggression to the incrimination contained in a penal law, the determi- 
nation of the aggressor to the sentence of a penal judge, and the sanctions 
against the aggressor to the execution of the sentence. This manner of en- 
visaging the problem is especially striking in the work of M. Diamandesco, 
which we have already cited frequently.15 Following his premises to their 
logical conclusion, this writer proposes de lege ferenda that competence to 
determine the aggressor be confided to the international judiciary, that is, 
the Permanent Court of International Justice.1* He seems to expect that 
decisive progress in the domain of the prevention of war would follow the 
adoption of this reform. The proposed system is a seductive one, and we 
must admit that upon first thought we were disposed to see in it the solution 
of the future.17 Upon reflection, we have reached the conclusion that the 
proposal of M. Diamandesco would encounter insurmountable difficulties. 

Ignoring for the moment the problem of measures of execution, which is 
presented in the same manner in all questions of war prevention, we believe 
that the system outlined by M. Diamandesco is incapable of fulfilling the 
functions of direct action against war which are manifestly attributed to it. 
In this system, measures against war can be taken only if the aggressor has 


14 Diamandesco, op. cit., p. 144 ff. 6 Ibid., pp. 34 ff., 231 ff. 16 Tbid., p. 207 ff. 
17 See the writer’s review of Diamandesco, op. cit., 43 Rev. gén. de droit int. pub. (1936), 
p. 223 ff. 
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already been determined. M. Diamandesco believes that this determina- 
tion would require only a very short time.!® This may well be doubted, for 
a court of justice would not be able to render a summary judgment without 
disregarding the most elementary rules of a serious judicial procedure. 

We believe that M. Diamandesco is under certain illusions as to the facility 
with which one can determine which of the belligerents is the aggressor. The 
example of the Italo-Ethiopian conflict is not a typical one, for things are 
rarely so obvious.!® In most cases—and the history of the World War and 
of present conflicts suffices to remind us—the question is extremely complex. 
And while the judge is occupied in resolving this crux juris, would the organs 
of international society be forced to cross their arms and await the determina- 
tion of the aggressor before they could intervene? 

M. Diamandesco attempts to minimize the feeble points in his system in 
recurring to the conciliatory action of the Council of the League of Nations 
in virtue of Article 11 of the Covenant and to its competence to take con- 
servatory measures.2° But these two courses of action would lead to one or 
the other of two possible results: either the action of the Council, in remain- 
ing within the limits of conciliation, would be impotent in preventing war, 
and all of the inconveniences following the delay in the designation of the 
aggressor would continue to exist; or the Council would be endowed with 
extensive powers in virtue of Article 11 and would be able to bring about a 
cessation of hostilities before the determination of the aggressor. But then 
the system of positive law would be changed and there would be a return to 
the prevention of war by means of a reinforced Article 11. Article 16, and, 
consequently, the problem of aggression, would be abandoned, at least in so 
far as the direct prevention of war is concerned. 

The internal contradiction which we have established in the proposals of 
M. Diamandesco is inherent in all systems which see in action against the 
aggressor the final means to be taken for the purpose of preserving the peace. 
It is sometimes less apparent, for different authors recommend recourse to 
other means designed to localize the conflict and to permit a more simple 
definition of the aggressor. But it exists nevertheless. It has been well said 
that prevention should begin before war breaks out and that it should be 
sought in the collective control of threatening situations 2! and in the effective 
control of armaments.22 But then the question would only be pushed 
back: if the preventive control should fail, one would be compelled to organize 


18 Op. cit., p. 234. 

19 Cf. Quincy Wright, ‘“‘The Test of Aggression in the Italo-Ethiopian War,” this JouRNAL, 
Vol. 30 (1936), p. 53. 20 Op. cit., pp. 220 ff., 234 ff. 

21M. Bourquin, probléme de la sécurité internationale,’ Recueil des Cours de.l’Aca- 
démie de Droit International (1934-II1), p. 534 ff. 

22 R. Guillien, L’organisation préventive de la sécurité par la sanction et la convention relative 
aux armements (Rapport présenté par la délégation frangaise 4 la Conférence Générale 
d’études sur la sécurité collective de Londres). 
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direct preventive action. The difficulties which we have encountered with 
reference to the theory of M. Diamandesco would present themselves at a 
later time, but they would appear nevertheless. 

A similar observation may be made concerning the official doctrine of the 
League of Nations, according to which action under Article 16 should be 
taken only after failure of Article 11. The application of the latter article 
is to permit the determination of the aggressor and to prepare the way for the 
application of Article 16.23 An attentive study of the practice of the Council 
reveals to what extent this thesis is illusory. There is nothing to justify the 
contention that Article 11 must necessarily lead the League to designate the 
aggressor. In our study of Article 11 we have examined certain setbacks 
received by the Council in acting by virtue of Article 11; we would, however, 
be very much embarrassed by the question as to who was the aggressor in 
each particular case. We thus arrive always at the same result. If action 
under Article 11 should end with a failure, the powers of the Council by virtue 
of Article 16 would be paralyzed by the requirement of acting only against 
an aggressor. If Article 11 is to permit the League to stop all wars, we do not 
see what the réle of Article 16 is to be, beyond that of a purely penal function, 
which we may leave aside for the moment. 

The practical difficulties which are presented by the organization of the 
direct prevention of war based upon the idea of aggression have led certain 
authors to abandon the system of Article 16 and to recommend the strength- 
ening of the powers of the Council within the framework of Article 11. In 
this case, the problem of aggression loses all significance, for action under 
Article 11 is directed against the war and not against the delinquent bel- 
ligerent. 

The practical advantages of this system are undeniable. Since it would 
constitute an important reform of the Covenant and of actual practice, it is 
necessary to analyze it thoroughly before accepting it. On the other hand, 
it is essential to ask whether action under Article 11 is alone susceptible of 
fulfilling all of the requirements of a rational system of direct prevention of 
war. 

The argument of the partisans of Article 11 is unfortunately not decisive; 
it does not offer, moreover, any basis for the positive construction of the law 
of prevention of war. One of the most ardent supporters of this solution, 
Van Vollenhoven,?* adduces only two valid reasons: the conditions of appli- 
cation of Article 11 do not necessitate the determination of the party at fault, 
and its procedure is more simple and more rapid than that of Article 16. 
This argument is very strong, but it is not definitive. We have adhered to 


3 Cf. the Rutgers memorandum on Art. 11, Documents de la Commission Préparatoire du 
Désarmement, série VI, n° 156, p. 149. See also, H. Wehberg, International Policing (Lon- 
don, 1935), p. 82 ff.; de Brouckére, “La prévention de la guerre,’’ Recueil des Cours de 
l’Académie de Droit International (1934-IV), p. 63 ff. 

* Du droit de la paix (The Hague, 1932), p. 199 ff. 
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it, in criticizing the theories of the proponents of Article 16, but solely be- 
cause we are unable to see how, in the present state of international organiza- 
tion, the determination of the aggressor can be of aid in preventing war. If 
one could resolve the difficulty, and a priori this eventuality cannot be ex- 
cluded, the argument would still prove nothing. This is all the more true in 
that Van Vollenhoven’s other reasons turn against himself. He prefers the 
solution of Article 11 because, in his opinion, Article 16 has been deprived 
of its content and definitively abandoned by the League of Nations. How 
can one forget that Article 11 has likewise been divested of its original 
aim? The prophecy of Van Vollenhoven relating to the fate of Article 16 
has already been shown to be incorrect; we have seen that it constitutes at 
the present time the basis of League action against war. 

The theory of G. Cohn is far more profound and original. In addition to 
noting the above considerations as to the practical difficulty of determining 
the aggressor, M. Cohn rejects the system of Article 16 because, in his opinion, 
it is based upon the idea of punishment, an idea which is inapplicable in in- 
ternational law. He urges, therefore, simultaneous action against both bel- 
ligerents.25 His vigorous criticism cannot be passed unnoticed. It compels 
reflection and the revaluation of accepted ideas. However, it is not success- 
ful, in our opinion, in establishing firmly the solution which he proposes. Is 
the idea of punishment absolutely foreign to international law? M. Cohn 
affirms it too easily. But it is curious to note that he has not totally freed 
himself of the notion. As M. Bourquin has remarked: “Dr. Cohn recom- 
mends repressive measures, but only those which are directed against war as 
such.” 26 It suffices to point out that M. Cohn envisages the suspension of the 
laws of war with regard to belligerents.27 That, it would seem, is emphat- 
ically a punishment. 

But—and here we touch the central point in M. Cohn’s argument—is it 
true that Article 16 aims solely at the chastisement of the guilty party? Is 
it not rather a measure of execution or enforcement designed to “cause en- 
gagements of the League to be respected”? Both opinions are sustained by 
writers of weight.8 


*8 G. Cohn, Kriegsverhiitung und Schuldfrage (Leipzig, 1931), pp. 92 ff., 45 ff., and 96 ff.; 
Rapport sur le systeme des sanctions de l’article XVI du Pacte et le réle futur de la neutralité 
(présenté & la Conférence de sécurité collective), pp. 4 ff., 12 ff. 

* M. Bourquin, Rapport général sur les Mémoires préparatoires (présenté & la Conférence 
de sécurité collective), p. 39, note 1. 

27 Rapport sur le systtme des sanctions, id., p. 13. 

8 The following, among others, affirm the penal character of Art. 16: H. Wehberg, ‘“‘Le 
probléme de la mise de la guerre hors la loi,” Recueil des Cours de l’ Académie de Droit Inter- 
national (1928-IV), p. 166 ff.; M. Bourquin, “Régles générales du droit de la paix,” ibid. 
(1931-1), p. 180; P. Barandon, Le systéme juridique de la S. D. N. pour la prévention de la 
guerre (Paris, 1933), p. 305; and N. Politis, Documents de la Commission Préparatoire de la 
Conférence du Désarmement, série IV, p. 67. According to P. Guggenheim, Art. 16 regulates 
forced execution against a violator of the Covenant. Der Vélkerbund in seiner politischen 
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In order to prove that it is a penal measure, M. Cohn invokes the fact that 
the application of Article 16 is the legal consequence of a delinquency and 
that it cannot be qualified as an execution since there is nothing to execute. 
Both considerations appear to us to be erroneous. 

From the fact that Article 16 is applied only as the result of a delinquency, 
it does not necessarily follow that it is based upon the idea of punishment. 
The penalty is only one of the social reactions against the delinquency ; there 
are others, as, for example, police action which tends to reéstablish order and 
to restore the status quo ante. Article 16, however, is related to police action 
precisely because one does not perceive the juridical act for which it serves 
as a measure of execution. From this M. Cohn believes that he can deduce 
that it is a penalty and not an act of execution, a view which is based upon 
an inexact notion of execution. In case of emergency, police action contains 
at once an injunction and an “exécution d’office.” Viewed externally, it 
presents itself only under the aspect of a constraint directed against one who 
contravenes police regulations.2® One does not perceive the injunction ad- 
dressed by the police; he can ascertain only the material fact of the execution. 

This situation is presented in the same manner with regard to Article 16. 
The material action sanctions the system of indirect prevention of war con- 
vained in Articles 12 to 15. Without pushing the analogy to its conclusion, 
we must admit that there is more apparent similarity between the situation 
of the Council acting under Article 16 and the activity of the police, than 
there is between the Council and the penal judge. 

A summary analysis of the juridical nature of Article 16 suffices to enable 
us to see that the argument of M. Cohn, although ingenious, does not supply 
irrefutable proofs of the proposition which would eliminate the problem of 
aggression from the law of the prevention of war. It does not sufficiently 
clarify the question as to whether or not the direct prevention of war should 
be based upon discrimination between the aggressor state and the victim. 
It is necessary to study the problem still more thoroughly, and to relate it to 
the general principles that govern the political and legal organization of every 
society, while taking account, of course, of the peculiarities presented by in- 
ternational society.®° 


und rechtlichen Wirklichkeit (Berlin-Leipzig, 1932), p. 146. Schiicking and Wehberg speak 
at times of “Strafsanktionen,” and at others of ‘“Zwangsvollstreckung.”’ Die Satzung des 
Vélkerbundes (2d ed., Berlin, 1924), pp. 608, 618, 602 ff. 

29 P. H. Teitgen, La police municipale (Paris, 1934), p. 339 ff. 

3° Our appeal to general principles has nothing in common with “the general principles of 
law recognized by civilized nations,’’ to which reference is made in Art. 38 of the Statute of 
the Permanent Court of International Justice. We have shown elsewhere that one cannot 
admit their character as a formal source of law. We are able to invoke them only as a legis- 
lative ideal, or, in other words, as a material source. L. Kopelmanas, “Quelques réflexions 
au sujet de l’article 38, 3° du Statut dela C. P. J. I.,’’ 43 Rev. gén. de droit int. pub. (1936), p. 
285 ff. 
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We have ascertained that the organization of the direct prevention of war 
in positive law is deficient both in cases in which it has been directed against 
the aggressor and in which the international society has acted without 
making any discrimination between the belligerents. The proposals of the 
doctrinal writers in both senses do not appear to be convincing. Shall 
we be more successful in proceeding to an analysis of the notion of the 
prevention of war and of its construction in the various internal legal 
orders? 

All law is concerned with the problem of social defense against disorder 
and violence. In our policed societies of today, it no longer presents the 
same acute character as was formerly the case. Nevertheless, it exists. In 
what manner are security and equilibrium guaranteed by the internal law? 
First of all, by indirect prevention. In this study, devoted exclusively to 
direct prevention, we must pass over this means, but we cannot neglect to 
observe that security, that is, the absence of disorder, can exist definitively 
only if the greater part of the causes of friction are eliminated by a satisfac- 
tory organization of justice, both attributive and distributive. But what 
interests us most directly is to determine how internal law reacts in situations 
in which indirect prevention has not been able to prevent the outbreak of 
disorder. What will be the nature of the direct action taken against violence? 
In international law, a large number of authors consider that the immediate 
reaction ought to be assured by the penal repression of the disorder. Is it 
the same in internal law? 

To pose the question is to give the answer. The penal judge intervenes 
only after order has been reéstablished. The sentence which he pronounces, 
and which contains, among other things, the determination of the aggressor, 
has no relation to the maintenance of security; it aims only to punish the 
author of the disorder. If one is able to speak of the preventive character 
of penalties, it is only in so far as one hopes to deter future delinquents 
through fear of a severe penalty. Penal law participates in prevention only 
indirectly. 

The task of maintaining good order and security in a given society falls 
to the executive power, or, more exactly, to the police. An immediate re- 
action to an aggression is a police function. How is the intervention of the 
police organized? The execution of a function and the rights of the organ 
which is charged therewith are derived from the purpose to which the func- 
tion is devoted. The practical organization of the competence of police 
agents is dominated by the requirement that it is called upon to maintain 
material order. The conditions of police intervention result likewise from 
this requirement: the police must act as soon as the material order is threat- 
ened. It matters little whether the judicial order has been violated or not, 
or that the police should know the fomenter of the disorder; the police knows 
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only a situation of fact, and the solution of the juridical problem which may 
be superimposed thereupon is of no concern to it.8* 

As soon as a brawl breaks out in the street, the police should separate the 
“combatants,” without inquiring as to who committed the first attack. It 
must act in case of serious disorder, and its abstention may be considered as 
an abuse wherever the juridical order organizes and assures the control of 
administrative acts.32 Its intervention will consist of making injunctions, 
followed, in case of disobedience, by immediate execution.** But although 
this method of regulation may assure the maintenance of order, it runs the 
risk of resulting in police arbitrariness and in the commission of an injustice 
in the event that the police action should be directed against an innocent vic- 
tim of the attack. The internal law is able to avoid these difficulties in sub- 
mitting the action of the police, on the one hand, to the control of a superior 
organ, and, on the other, in obliging the penal judge to pronounce against the 
party at fault. The question of the aggressor, indifferent in so far as direct 
action against disorder is concerned, receives its whole importance from the 
fact that it enables one to ensure justice, without which the maintenance of 
the social order would become problematical. 

The technical construction of the police action is governed by the notion 
of urgency; that of the determination of the aggressor by the idea of justice. 
It does not have to be rapid, but it must be sure. The principal problem will 
be to find an impartial judge. As to the acts of violence, the most general 
and most vague definition and incrimination will suffice. It is in this way 
that the repression of violence is organized in most modern juridical systems. 


IV 
Let us apply to international law the principles which we have developed. 
It is first to be noted that the peculiarities of international society, far from 
opposing such a transposition, imperiously demand it. The urgent nature of 


Teitgen, op. cit., p. 60 ff. See Tomezanyi, ‘‘Polizeidiskretionare Verfiigungen—gericht- 
licher Rechtschutz,” 3 Zeitschrift fir auslandisches dffentliches Recht und Volkerrecht (1933), 
p. 228 ff. 

33 Teitgen, op. cit., p. 500 ff.; L. Kopelmanas, in 42 Rev. gén. de drott int. pub. (1935), p. 
621 ff., and esp. p. 621, n. 3. 

%3 The rules which we have just developed have been based upon French administrative 
law. At first view, it would seem that German law provides a somewhat different solution. 
In fact, the German police may only intervene against those who have caused the disorder. 
See paragraph 18, Prussian law upon the administrative police of June 1, 1931; W. Jellinek, 
Verwaltungsrecht, p. 428 ff.; Fleiner, Les principes généraux du droit administratif allemand 
(Paris, 1933), p. 245 ff. The difference, however, is only superficial. Paragraph 21 of the 
Prussian law cited above permits the police to act in case of necessity even against persons 
who have not caused the disorder. The state of necessity arises in every case in which the 
police are obliged to act under the threat of grave disorder, and without being able to ascer- 
tain the guilty person or persons. From this point of view, there is no difference between 
the French and the German solutions. We believe that the French system is the more 
logical, for, in our opinion, the “exceptional’’ case envisaged in the Prussian law will present 
itself more frequently than that envisaged in paragraph 18. 
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direct action against war is still more marked in international law, and the 
determination of the aggressor still more difficult. We therefore arrive nec- 
essarily at the conclusion that in case of war or threat of war, international 
society must possess an organ analogous to the internal police for the purpose 
of acting against acts of war, without raising the question as to which of the 
belligerents is at fault. It should not be forgotton that the absence of dis- 
crimination between the aggressor and the victim would be of a nature to 
facilitate the action against war through avoiding the wounding of national 
susceptibilities. 

Against this construction it may be objected that it would place the state 
which is attacked at a disadvantage, especially if it were the weaker. It is 
incontestable that this objection has weight if one thinks of the Italo-Ethi- 


-opian conflict.84 But it exists only in so far as the preventive action begins 


too late, asin that war. The police action should be put into motion as soon 
as the threat of war is manifested. In this case, the aggressive intent of a 
state may be indicated by its refusal to obey the injunctions of the police, 
and the action can be directed against it alone. But it must be remembered 
that the problem of aggression, as it is construed in the positive law, is not in 
question. The police acts against the eventual aggressor only inasmuch as 
its attitude constitutes a threat of disorder; it remains a police action which 
has no tendency to chastise the guilty party and is not conditional upon ag- 
gression, but only upon the necessity of maintaining public order. 

As in internal law, it is evident that the action against war must be made 
effective. It must be able to stop the war definitively. This is the essential 
and prerequisite question in international organization. The injunctions 
of an international organ must not be a mere brutum fulmen. This is not 
the place to utter prophecies as to how the enforcement of these injunctions 
may be assured. In our opinion, there is no other course than the constitu- 
tion of an international police force.*> Although this solution is not a likely 
one at the present time, we believe that it is not to be excluded absolutely. 

Moreover, the construction of direct action against war should obey rules 
analogous to those which we have derived from the study of internal law. 


*“ The experience of the sanctions imposed upon Italy during the Italo-Ethiopian conflict 
seems to confirm our thesis rather than to contradict it. It cannot be doubted that the 
failure of the sanctions was the result, in large part, of the inaction of the Council following 
the Wal-Wal incident. Cf. G. Scelle, “Théorie et pratique de la fonction exécutive en droit 
international,’’ Recueil des Cours de l’ Académie de Droit International (t. 55, 1936), p. 152 ff. 
Account must be taken of the fact that this inaction was rendered inevitable by the desire 
of the Council to act only against the aggressor. How could one determine the aggressor 
without deciding to whom Wal-Wal belonged? See Ch. Rousseau, ‘‘Le conflit italo-éthio- 
pien,” 44 Rev. gén. de droit int. pub. (1937), p. 5 ff. The difficulty in determining the ag- 
gressor resulted in delaying action against the war. When the aggression became evident, 
it was already too late to act effectively. Would one wish better proof of the impossibility 
of basing a solid system of war prevention upon the notion of aggression? 

% See L. Kopelmanas, in 42 Rev. gén. de droit int. pub. (1935), p. 636 ff. 
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The necessity and the effectiveness of international police organs should be 
submitted to the control of a superior organ, preferably a jurisdictional one.*® 

Viewed in this manner, direct action against war leaves no place for the 
determination of the aggressor. A veritable police action, it is directed 
against the fact of war and not against a violation of law constituted by an 
act of aggression. Upon this point we agree with the ideas of the partisans 
of Article 11 and particularly with those of M.Cohn. We do not follow him, 
however, in his conception of fault in international law. The notion of fault, 
on the contrary, appears to us indispensable, but it should be confined within 
its own domain, that of penal repression. It is indispensable, for it would 
be unjust that an aggressor escape all chastisement; its preventive value as 
a deterrent, moreover, is undeniable. But the penal idea should not be car- 
ried over into the domain of direct prevention. 

It is from such a transposition that Article 16 proceeds. Although it is 
in principle a provision designed to ensure that the engagements of the League 
be respected, and therefore a police measure,®? Article 16 had in the minds of 
certain of its authors a subsidiary penal aim.’* In this way, one is able to 
explain why action under Article 16 is directed against the aggressor state. 
We have already shown that such a solution is untenable from the point of 
view of direct prevention. It is no more tenable in so far as it concerns the 
punishment of the guilty party. The problem of aggression must be solved, 
although it is not of the same urgent character as that of the direct preven- 
tion of war. But the determination of the aggressor, restricted to its proper 
domain—that of repression—will demand solutions other than those which 
have been adopted in positive law and are approved by the greater number 
of doctrinal writers. At the present time, attention is concentrated upon 
the attempt to render the definition of the aggressor as precise as possible. 
If this attempt can be abandoned, the solution of the future will envisage the 
establishment of an impartial organ charged with the determination of the 
aggressor, often after a thorough and lengthy inquiry. A theory of penalties, 
adapted to interstate relations, will also have to be constructed. Thus, the 
definition of aggression will fade into the background of international pre- 
occupations. 


% See L. Kopelmanas, in 42 Rev. gén. de droit int. pub. (1935), p. 621 ff. 

37 We see very clear proof of this in the manner in which sanctions were applied against 
Italy. They were in no way intended to punish her, but to render war more difficult and 
to lead to the conclusion of peace. In no other way can one comprehend the various plans 
of conciliation, all of which in fact acknowledged and accepted the Italian victories. 

38 See especially the first Wilson plan, Arts. 6, 7 and 10. D.H. Miller, The Drafting of 
the Covenant, Vol. II (New York-London, 1928), p. 14 ff.; and the “British Draft Conven- 
tion” of Jan. 20, 1919, Ch. II, Art. 13, par. 3. Jbid., p. 112. 

The present construction of Art. 16 recalls the solutions of the problem of police organiza- 
tion in undeveloped societies. The central power, incapable of organizing an effective 
police, delegates this task to its component groups. The members of the group are held 
collectively responsible for the repression of offenses. It is in this indirect fashion that the 
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A comparative analysis of the notions of aggression and of the prevention 
of war has shown us that in an organized international society the problem 
of aggression must be viewed in an entirely different manner from that in 
which it is today. Eliminated from the domain of the direct prevention of 
war, in which it plays a considerable réle at the present time, it must be rele- 
gated to that of penal repression. In this domain, however, its juridical 
construction will present noticeable differences from those which have been 
accepted in modern practice and doctrine. 

Must it be said that the entire movement which has resulted in the con- 
clusion of pacts of non-aggression based upon a rigid definition of the ag- 
gressor is without value? That would be far from our thought. On the 
contrary, full recognition should be given to the statesmen and jurists whose 
efforts have resulted in a partial success within this field. We feel obliged, 
however, to point out that the value of all these documents is only a diplo- 
matic one. In a world full of ambuscades and insecurity, they form a bar- 
rier, precarious it is true, against an eventual aggression; they proclaim that 
a certain number of states have decided to renounce violence and even to bar 
the way to bellicose states. 

We do not underestimate this value, but we may suggest that jurists have 
nothing to gain in constructing the rational organization of the international 
community upon bases which are merely fragmentary. We have attempted 
to show that the present development in no way corresponds to the exigencies 
of the social order, and we believe that a society built without regard to these 
exigencies has no prospect of arriving at the degree of stability essential to 
the full development of all human activities. 

But the task of the jurist stops at this point. He is able only to set forth 
the norms which govern, or ought to govern, social organization. The prac- 
tical establishment of these norms is a function of statesmen, of legislators. 
Will this establishment come about? The response to this question can to- 
day be given only by a prophet; tomorrow, it will be given by the historian. 


central power hopes to force the members of the group to punish the guilty persons themselves, 
and thus to maintain order. It is very possible that the framers of the Covenant had un- 
consciously the same idea. It must be noted that this type of responsibility, semi-adminis- 
trative and semi-penal, disappears from the moment that the central power itself becomes 
capable of assuring material order within the entire society. One may therefore presume 
that an effective and rational organization of the powers of the League of Nations in virtue 
of Art. 11 will relegate Art. 16 to the realm of historical memories. 


NEUTRALITY LAWS OF THE UNITED STATES 


By Epwarp DuMBAULD 


Special Attorney, Department of Justice of the United States 


The so-called “neutrality laws” of the United States are statutory pro- 
visions, a part of the penal law of the United States, and should be clearly 
distinguished from the obligations imposed upon the United States by inter- 
national law. They may be regarded as an instance of the enforcement of 
international law by municipal law in the United States, + and originated in 
the endeavors of the administration of President Washington to discharge 
the duties owed by the American Government as a neutral nation during the 
war between England and France in 1793.2, They punish criminally the 
commission of acts forbidden by the law of nations. As was well said by the 
Joint State and Navy Neutrality Board in 1916, “The doer of the wrongful 
act is accountable only to the United States, while the United States is itself 
accountable to a foreign government for the commission of the act. In this 
respect the neutrality laws differ from ordinary penal statutes, because the 
prohibited acts affect the international relations of the United States in addi- 
tion to any effect they may have upon domestic tranquillity and order.” ® 

The distinction between the international obligations of neutrals * and the 
provisions of the statutes of the United States may be made clear in a num- 
ber of ways. The obligations of a neutral state under international law are 
uniform and identical for all nations; but not all nations have followed the ex- 
ample of the United States and Great Britain by enacting comprehensive 
municipal legislation to assure observance of the duties of neutrality.5 In 


1 Quincy Wright, The Enforcement of International Law through Municipal Law in the 
United States (1915), 114 ff.; J. B. Scott, Proc. Am. Soc. Int. Law, 1933, 16 ff. 

* See Charles M. Thomas, American Neutrality in 1793 (1931); and Charles S. Hyneman, 
The First American Neutrality (1934). 

3 Report of the Neutrality Board, Feb. 21, 1916. 

4 To be found in any manual of international law, and enumerated in a document published 
by the Department of State in May, 1918, entitled “The Laws of Neutrality as Existing on 
August 1, 1914.” 

5 Fenwick, The Neutrality Laws of the United States (1913), viii; J. B. Moore, Interna- 
tional Law Digest, VII, 1004-1006. Cf. P. C. Jessup, American Neutrality and Interna- 
tional Police (1928), 12; T. A. Walker, The Science of International Law (1893), 442-443; 
Fauchille, Traité de Droit international public (8 ed. 1921), II, 645; French Penal Code, 
§§ 84-85; Italian Penal Code, § 244; Spanish Penal Code of Sept. 8, 1928, §§ 233-234. 
In Great Britain such provisions have been embodied in the Foreign Enlistment Acts of 
1819 and 1870, modeled on the American act. Early foreign enlistment acts were inspired 
not so much by the desire to enforce duties of neutrality as to avoid depletion of the nation’s 
man power by the enlistment of British subjects in the military service of other nations. 
Charles Warren, Memorandum of Law on the Construction of Section 10 of the Federal 
Penal Code, Washington, Govt. Printing Office, 1915. 
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1856 Attorney General Cushing emphasized the fact that British recruiting 
within the United States for the Crimean War constituted a violation of the 
sovereignty and rights of the United States under international law, even 
though infractions of the municipal law of the United States were ingeniously 
avoided. In 1913 Mexican troops taking refuge in the United States were in- 
terned in exercise of the President’s power to secure compliance with the ob- 
ligations of the United States under international law, though no violation 
of the neutrality statutes had been committed. Similarly, prosecutions un- 
der provisions of the Criminal Code other than “the neutrality statutes 
proper” have been resorted to in order to fulfill the international obligations 
of the United States.? Moreover, it has been pointed out that various acts 
incompatible with the international obligations of the United States are not 
prohibited by existing neutrality laws. On the other hand, in some respects, 
notably in provisions for an embargo on the shipment of arms from the 
United States, the statutes of the United States go further than would be re- 
quired by international law. Recent legislation designed to limit traffic in 
arms and munitions of war is based upon the policy of making it easier for 
the United States to remain a neutral by avoiding controversies with belliger- 
ents regarding interference with neutral rights. “In order to keep out of war, 
it will be necessary . . . for the United States to do far more than merely 
comply with its legal obligations of neutrality. In order to avoid friction 
and complications with the belligerents, it must be prepared to impose upon 
the actions of its citizens greater restrictions than international law requires. 
It must also be prepared to relinquish many rights which it has heretofore 
claimed and asserted.” ® 

Moreover, it is well settled that some provisions of neutrality legislation 
are applicable where international war 7° does not exist, but merely a domes- 


* Fz Parte Toscano (1913), 208 F. 938. Cf. Charles Warren, Supplemental Brief in Sup- 
port of the Power of the Executive (in the Absence of Legislation by Congress) to Prevent a 
Breach of International Obligations Imposed upon the United States by the Law of Nations 
or by Treaty. Washington, Govt. Printing Office, 1915. 

7 Report of Attorney General Gregory, 1915, 44-45: ‘‘While most of these cases were not 
brought under the neutrality statutes proper, in part, at least, they grow out of the obligations 
of the United States with respect to neutrality.” Charges included: conspiracy to defraud 
the United States in obtaining passports for Germans, unlawful transportation of explosives 
in interstate commerce, perjury in making statements before a Grand Jury regarding the 
Lusitania’s armament, etc. Cf. Report, 1916, 52-54. 

® Fenwick, op. cit., 133; Attorney General Gregory’s Annual Report (1916), 13: ‘The pres- 
ent laws relating to neutrality are clearly defective. In some cases, no statutory provision 
whatever is made for the observance of obligations imperatively imposed by international 
law upon the United States; in other cases inadequate provision is made.” 

*’Former Assistant Attorney General Charles Warren, ‘‘Troubles of a Neutral,” 12 
Foreign Affairs (No. 3, April, 1934), 377-394, at 378. 

10 But the Act of June 15, 1917, applies only in case of international war, while the recent 
arms embargo legislation of 1935 and 1936 requires not only the existence, but the proclama- 
tion, of war. On the other hand, the Joint Resolution of Jan. 8, 1937, applies only to the 
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tic insurrection. Attorney General Hoar in an opinion rendered December 
16, 1869, said: “The statute of 1818 is sometimes spoken of as the Neutrality 
Act; and undoubtedly its principal object is to secure the performance of the 
duty of the United States, under the law of nations, as a neutral nation in re- 
spect to foreign powers. But it is an act to punish certain offenses against 
the United States by fines, imprisonment, and forfeitures, and the act itself 
defines the precise nature of those offenses.” 12 Attorney General Harmon 
in an opinion given December 10, 1895, stated: “While called neutrality laws, 
because their main purpose is to carry out the obligations imposed upon the 
United States while occupying a position of neutrality toward belligerents, 
our laws were intended also to prevent offenses against friendly powers 
whether such powers should or should not be engaged in war or in attempting 
to suppress revolt. But as our failure to pass such laws would not diminish 
our international obligations, so passing them does not increase such obliga- 
tions.” 13 In the case of United States v. Blair-Murdock Company,'* Judge 
Dooling declared that “Section 10 is designed to protect the sovereignty of the 
United States, and could be violated as well at a time of universal peace, as it 
could be at the time of almost general war.” On July 31, 1885, Secretary of 
State Bayard explained to the Spanish Minister: “I need scarcely remind you 
that the phrase ‘Neutrality Act’ is a distinctive name, applied for conven- 
ience’s sake merely, as is the term ‘Foreign Enlistment Act’ to the analogous 
British Statute. The scope and purpose of the Act are not thereby declared 
or restricted. The Act itself is so comprehensive that the same provisions, 
which prevent our soil from being made a base of operations by one foreign 
belligerent against another, likewise prevent the perpetration within our ter- 
ritory of hostile acts against a friendly people by those who may not be legiti- 
mate belligerents, but outlaws in the light of the jurisprudence of nations. 
There is and can be no ‘neutrality’ in the latter case.” 15 

The real purpose of the neutrality laws is to prohibit the commission of 
unauthorized acts of war by individuals within the United States. The Su- 
preme Court has said that: “No nation can permit unauthorized acts of war 
within its own territory, in infraction of its sovereignty, while good faith 
toward friendly nations requires their prevention,” * and that “ the law of 


civil war now raging in Spain. It is obvious that neutrality in the sense of international law 
is not involved in such a case unless the combatants shall have been recognized as belligerents; 
and the expression “neutrality legislation,” as applied to that enactment, is purely a term of 
convenience. 

4 The leading case is The Three Friends (1897), 166 U.S. 1, reversing Judge Locke’s opinion 
below, 78 F. 175. The same view was taken in Wiborg v. United States (1896), 163 U. 8. 
632, and in United States v. O’Sullivan (1851), 27 Fed. Cas. No. 15, 974. Dicta to the con- 
trary were expressed in the Carondelet (1889), 37 F. 800; the Conserva (1889), 38 F. 431; 
United States v. Trumbull (1891), 48 F. 99; and the Jtata (1893), 56 F. 505. 

2 13 Op. 177, 178. 1821 Op. 267, 270. 14 (1915) 228 F. 77, 79. 

46 Bayard to Valera, July 31, 1885, For. Rel. 1885, 776. 

16 The Three Friends (1896), 166 U. 8. 1, 52. 
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nations requires every national government to use ‘due diligence’ to prevent 
a wrong being done within its own domain to another nation with which it is 
at peace, or to the people thereof.”17 In United States v. O’Sullivan,’8 
Judge Betts stated: “The rule is founded on the impropriety and danger 
of allowing individuals to make war on their own authority, or, by mingling 
themselves in the belligerent operations of other nations, to run the hazard 
of counteracting the policy or embroiling the relations of their own govern- 
ment.” 1° Secretary of State Jefferson declared, “No citizen has any right to 
go to war on his own authority. . . . Indeed, nothing can be more obviously 
absurd than to say that all citizens may be at war and yet the nation be at 
peace.” 2° In President Jefferson’s message of October 17, 1805, he pointed 
out the need “to restrain our citizens from embarking individually in a war 
in which their country takes no part.” 1 Secretary of State Madison in- 
formed the Spanish-American adventurer Miranda in 1806 that “If a hostile 
conduct towards Spain should at any time be required by her conduct towards 
the United States, it would take place not in an underhand and illicit way, 
but in a way consistent with the laws of war and becoming our national 
character.” 22 Former Attorney General Cushing wrote: “If, on the one 
hand, in the case of war between two other Powers, the United States desire 


17 United States v. Arjona (1886), 120 U. S. 479, 484. 

18 (1851), 27 Fed. Cas. No. 15,974, p. 376. 

19 In his charge to the jury in Henfield’s case, Justice Wilson pointed out that individual 
acts of war would lead to reprisals against the nation, as well as civil disunion. “If one citi- 
zen of the United States may take part in the present war, ten thousand may. If they may 
take part on one side, they may take part on the other; and thus thousands of our fellow- 
citizens may associate themselves with different belligerent powers, destroying not only those 
with whom we have no hostility, but destroying each other. . . . Asa citizen of the United 
States, he was bound to act no part which could injure the nation; he was bound to keep the 
peace in regard to all nations with whom we are at peace.” U.S. v. Henfield (1793), 11 Fed. 
Cas. No. 6,360, pp. 1119-1120. Cf. Iredell’s charge to the grand jury in North Carolina, 
June 2, 1794 (G. J. McRee, Life and Correspondence of James Iredell, 1858, II, 410-411): 
“As the Constitution of the United States intrusted the Congress alone with the authority 
of declaring war, or permitting any inferior species of hostility, it was evident that until they 
exercised such an authority, it was the duty of all citizens of the United States to remain in a 
state of peace and neutrality with all the hostile powers. . . . None can deny that if one 
citizen could take a part in the war, all might. Suppose such an event. We should then 
present the ridiculous and contemptible spectacle to the world, of the officers of our govern- 
ment, in their official transactions, bound to a strict neutrality, and the people themselves, 
by whose authority and on whose behalf they act, individually engaged on one side or the 
other . . . for a foreign quarrel . . . thus cutting one another’s throats.”’ Judge Iredell 
(p. 423) stated that his doubts whether a prosecution would lie in the absence of statute had 
been removed by the able arguments in an important case (U. S. v. Henfield). 

20 Jefferson to Mr. Morris, Minister to France, Aug. 16, 1793, For. Rel. 1, 168; Moore, 
Digest, VII, 917. 

21 Richardson’s Messages and Papers of the Presidents, I, 361; Moore, Digest, VII, 1011. 

22 William S. Robertson, “Francisco de Miranda and the Revolutionizing of Spanish 
America,’”’ Annual Report of the American Historical Association for the year 1907, 60th 
Cong., 2d Sess., H. Doc. 1282, Vol. 1, 364. 
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and intend to be neutral, it is to be hoped they will not suffer themselves to 
be misled by the interests of some shipbuilders, or the wild schemes of some 
band of adventurers, foreign or domestic, or even by the sentiment of sym- 
pathy for this or that foreign cause, into permitting violations of the law of the 
land and of the rights of other States. If, on the other hand, the United 
States at any time desire or intend to go to war with some foreign Power, 
whether for inducements of sentiment or for objects of ambition, it is to be 
hoped they will manfully say so, in the face of the world, and will not sneak 
into national hostilities by means of the expeditions or equipments of pri- 
vate persons, citizens or foreigners, conducting war in disguise while the Gov- 
ernment falsely pretends to be at peace.” 7% 

While the law of nations prescribes the duties which neutrals are bound 
to observe, it leaves to the discretion of the individual state the determination 
of what particular statutory authority or administrative machinery may be 
necessary to secure compliance with those duties. After President Washing- 
ton’s proclamation of April 22, 1793, the need for legislation by Congress 
soon became apparent, though at first an effort was made to punish violations 
of the proclamation as common law crimes. On May 22, 1793, Chief Justice 
Jay, in a charge to the Grand Jury at Richmond, and Justices Wilson, Iredell 
and Peters in United States v. Gideon Henfield, ** in July, 1793, held that in- 
ternational law could be enforced criminally as well as civilly without legis- 
lation. Henfield was an American citizen who enrolled as a seaman on 
board the French privateer Citizen Genet, which was commissioned by the 
French Minister within the territory of the United States. Attorney Gen- 
eral Randolph gave an opinion to the Secretary of State and also appeared 
at the trial to maintain the proposition that Henfield was punishable under 
the common law for violation of the law of nations without any legislation by 
Congress. Henfield was acquitted. The doctrine of federal common law 
crimes was subsequently repudiated by Randolph, as well as rejected in the 
case of United States v. Hudson and Goodwin. 

Consequently the Act of June 5, 1794,2° was passed. The legislation was 
recommended by President Washington in his message of December 3, 1793. 
The Act was drafted by Hamilton and passed by the casting vote of Vice 
President John Adams. Albert Gallatin, an opponent of the bill, had been 
excluded from the Senate, and a tie vote resulted. A supplemental Act of 
June 14, 1797,2" was passed to punish piratical hostilities against citizens of 
the United States. 

In the case of Gelston v. Hoyt 28 it was held that the Act of 1794 did not 

** Caleb Cushing, The Treaty of Washington (1873), 178. 

* Wharton’s State Trials, 49; 11 Fed. Cas. No. 6, 380 (1793). Wilson charged the Grand 
Jury on July 22, and also delivered the charge at Henfield’s trial. 

%§ (1812) 7 Cranch. 32. There was a conviction at common law in United States rv. Ravara 


(1794), 27 Fed. Cas. No. 16,122a. 
* 1 Stat. 381. *7 1 Stat. 520. 28 (1818) 3 Wheat. 246. 
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apply to fitting out a vessel to cruise against a new state which had not been 
recognized by the United States. Consequently, at the suggestion of the 
Portuguese Minister, in subsequent legislation broader language was used, 
the words “colony, district or people” being added to the expression “any for- 
eign prince or state” in describing the parties in whose service vessels might 
not be employed or against whom hostilities might not be committed. 

During Jefferson’s administration Aaron Burr was prosecuted for viola- 
tion of the neutrality laws at the close of the celebrated trial in Richmond 
before Chief Justice Marshall where he was acquitted of treason.?® Colonel 
William S. Smith, surveyor of the port of New York, was removed from office 
and prosecuted with Samuel J. Ogden, owner of the Leander, for participa- 
tion in the expedition headed by the Spanish-American adventurer Francisco 
de Miranda, which left New York on board that vessel on February 2, 1806.°° 

During the revolts of South American countries against Spain and Portu- 
gal extensive complaints were made by the Spanish and Portuguese Minis- 
ters concerning privateers fitted out in American ports in violation of neu- 
tral obligations. On December 20, 1816, the Portuguese Minister, Correa de 
Serra, urged the enactment of preventive legislation. Such laws, insuring 
respect for the rights of foreign sovereigns, he felt, would be more appropriate 
than the punishment of a few obscure offenders.*4 Accordingly, President 
Madison’s message of December 26, 1816, pointed out that “Existing laws 
have not the efficacy necessary to prevent violations of the obligations of the 
United States as a nation at peace towards belligerent parties,” and the Act 
of March 3, 1817,5* was passed. 

The Act of April 20, 1818,3* codified and consolidated the Acts of 1794 and 
1817. Its provisions were embodied in the Revised Statutes and in the pres- 
ent Criminal Code.* 

The Canadian Rebellion of 1837 was the occasion for disturbances along 
the border and repressive measures by the United States Government. In 
spite of these precautions, an expedition recruited in the United States took 
possession of Navy Island with which communication from the American side 


*9 United States v. Burr (1806), 25 Fed. Cas. No. 14,692. United States v. Burr (1807), 
25 Fed. Cas. No. 14,694. 

%0 United States v. Smith and Ogden (1806), 27 Fed. Cas. No. 16,341a-16,342b. 

31 Dana’s Wheaton, Elements of International Law (8th ed. 1866), Sec. 439, note, p. 559. 

2 3 Stat. 370. %3 Stat. 447. 

4 U.S.C.A. Title 18, Secs. 21-30. The Act of 1818 prohibits acceptance and exercising 
of foreign commissions by American citizens within the United States; enlisting or hiring 
others to enlist or leave the country with intent to be enlisted; fitting out or arming vessels 
to be employed in the service of any foreign prince or state or of any colony, district or people, 
to cruise or commit hostilities against the subjects, citizens or property of any foreign prince 
or state or of any colony, district or people with which the United States is at peace; increas- 
ing or augmenting the force of a foreign warship; beginning or setting on foot or providing or 
preparing the means for a military expedition or enterprise to be carried on from the United 
States against the territory of such a foreign state with which the United States is at peace. 
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of the Niagara River was maintained by means of the ferry boat Caroline. 
On December 28, 1837, a party of English loyalists crossed into the United 
States and attacked the Caroline. After an affray in which several Ameri- 
cans were killed and wounded, the vessel was set on fire and allowed to drift 
over Niagara Falls. It was difficult to restrain American citizens along the 
border from resorting to arms to avenge this invasion of American soil. On 
January 5, 1838, President Van Buren issued a proclamation that the neu- 
trality laws would be rigidly enforced, and in a special message to Congress 
urged legislation enabling the Executive to prevent violations of American 
neutrality as well as to punish the offenders. Two months later Congress 
passed the Act of March 10, 1838,*> authorizing seizure of vessels or munitions 
of war about to be used in unlawful hostilities. That Act remained in force 
for two years. 

From 1849 to 1851 several filibustering expeditions were organized in the 
United States for the aid of insurgents in Cuba. Acquisition of that island 
was advocated by pro-slavery interests in the Southern States. Lopez, a 
Spanish adventurer, led several expeditions before his execution by the Span- 
iards at Havana in 1851. From 1853 until he was shot at Truxillo in 1860, 
William Walker aided numerous expeditions against Mexico and various Cen- 
tral American countries.2° The most notorious of filibusterers, Walker found 
a determined antagonist in Attorney General Cushing. Cushing likewise 
took vigorous steps against British recruiting in the United States during the 
Crimean War.*? 

In 1866 and 1870 expeditions against Canada organized by the Fenian 
Brotherhood, a society seeking the overthrow of British rule in Ireland, called 
forth the exertions of the Attorney General and other governmental officials. 
An attempted revision of the neutrality laws in 1866 with a view to making 
them less stringent did not bear fruit.* 

Expeditions in aid of Cuban insurgents were very frequent, especially in 
1869, 1884 and 1895. Judicial interpretation of the neutrality statutes, espe- 
cially on the point of what constituted a military expedition or enterprise as 
distinguished from a commercial transaction in munitions of war or the trans- 
portation of passengers, resulted from prosecutions and libels brought against 
persons and vessels engaged in these operations. Occasional litigation arose 
in connection with sporadic revolts in other Latin-American countries.®® 

The decade of revolutions in Mexico beginning in 1910 resulted in very 

% 5 Stat. 212. 

* Roy E. Curtis, “The Law of Hostile Military Expeditions as Applied by the United 
States,” this JouRNAL, Vol. 8 (1914), 1-37, 224-255. 

37 34th Cong., Ist Sess., S. Ex. Doe. No. 35. 

*8 Modification of the neutrality laws was opposed by George Bemis, American Neutrality: 
Its Honorable Past, Its Expedient Future (1866). 

+9 Besides the cases cited in note 11, supra, see The Florida (1871), 4 Benedict 452; The 
Mary N. Hogan (1883), 18 F. 529; The City of Mexico (1885), 24 F. 33; The City of Mezxico 
(1886), 28 F. 148; U. S. v. Robert and Minnie (1891), 47 F. 84; U.S. v. Pena (1895), 69 F. 
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strenuous endeavors by the Department of Justice, in conjunction with other 
agencies of the Government, to repress violations of neutrality. A joint Res- 
olution of April 22, 1898,4° enacted during the Spanish-American War to 
enable the President to prohibit exportation of coal or other material used in 
war, was amended on March 14, 1912,*! so as to make unlawful the exporta- 
tion of arms or munitions of war to any American country when the President 
makes proclamation of the fact that conditions of domestic violence there 
are promoted by the use of arms or munitions of war procured from the United 
States. Such an embargo was imposed by President Taft’s proclamation of 
March 14, 1912, which was revoked on February 3, 1914.4 Legal difficulties 
arose out of attempts on the part of the Army to continue to prevent ex- 
portation of arms, and to detain Mexican revolutionists without evidence 
sufficient to warrant prosecution.** When the Carranza government was 
recognized by President Wilson on October 19, 1915, an embargo was again 
imposed. 

Upon the outbreak of the World War numerous prosecutions were insti- 
tuted against persons engaged in activities in the interest of Germany, and the 
neutrality laws regarding the setting on foot of a military expedition or en- 
terprise received further development at the hands of the courts in the light 
of conditions then prevailing.*4 The case of United States v. Blair-Murdock 
Company *° was considered as having interpreted the neutrality laws in such 
a way that the British Government found itself at a disadvantage when com- 
pared with states having universal military training.*® Such countries, whose 
reservists already constituted a part of the army, could furnish them as- 
sistance to return for active service without violating the statute of the 
United States which prohibits recruiting.** 


983; U.S. v. Hart (1896), 74 F. 724; U. S.v. O’Brien (1896), 75 F. 900; U.S. v. Nunes (1896), 
82 F. 599; U. S. v. Hart (1897), 78 F. 868, affd. 84 F. 799 (1898); U. S. v. Murphy (1898), 
84 F. 609; The Laurada (1898), 85 F. 760, affd. 98 F. 986 (1900), affd. 183 U. S. 694 (1902). 

40 30 Stat. 739. This resolution contained no penal clause. A proclamation was issued 
by President Theodore Roosevelt on Oct. 14, 1905, affecting the Dominican Republic. 
30 Stat. 3183. 41 37 Stat. 630. 

42 The Department of State seems to have followed the policy of helping established gov- 
ernments against revolutionists by the imposition of embargoes affecting only shipments to 
the insurgent forces. Instead of being ‘‘neutral’’ the United States even sold arms itself to 
the established Mexican Government when Charles Evans Hughes was Secretary of State, 
while prohibiting export to the revolutionists. See Joseph P. Chamberlain, ‘‘ The Embargo 
Resolutions and Neutrality,’’ International Conciliation pamphlet No. 251 (1929), 275-276. 

48 Cf. Ex Parte Orozco (1912), 201 F. 106. 

44 See United States v. Tauscher (1916), 233 F. 597; United States v. Sander (1917), 241 F. 
417; United States v. Ram Chandra (1917), 254 F. 635; Jacobsen v. United States (1920), 
272 F. 399. 4 (1915) 228 F. 77. 

“ Cf. Warren, Memorandum of July 30, 1915 (cited, note 5, supra), 26-29. 

‘7 The Act of May 7, 1917, 40 Stat. 39, amended Sec. 10 of the Criminal Code to permit 
enlistment within the United States of nationals of a country engaged in war with a country 
with which the United States is at war. 
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In 1916 the Attorney General made extensive recommendations for new 
legislation regarding neutrality and foreign relations.*® These brought forth 
the Act of June 15, 1917,4° which remedied defects revealed in the earlier Act 
of March 4, 1915.5° The Joint Resolution of January 31, 1922,51 extended 
the applicability of the provisions enacted in 1912 by authorizing the Presi- 
dent to impose an embargo on the exportation of arms or munitions of war to 
any country in which the United States exercises extraterritorial jurisdiction, 
as well as to any American country, when conditions of domestic violence exist 
which are or may be promoted by the use of arms or munitions of 
war procured from the United States. Several embargoes directed against 
exportation of arms to China and various Latin American countries were 
imposed by virtue of this resolution, and enforced by the Department of 
Justice.” 

With the Joint Resolutions of 1898, 1912, and 1922 as precedents, the De- 
partment of State, in the closing days of the Hoover Administration and again 
early in the Roosevelt Administration, sponsored a resolution which was 
passed by the House of Representatives 5* providing “That whenever the 
President finds that in any part of the world conditions exist such that the 
shipment of arms or munitions of war from countries which produce those 
commodities may promote or encourage the employment of force in the 
course of a dispute or conflict between nations, and after securing the co- 
operation of such governments as the President may deem necessary, he 
makes proclamation thereof, it shall be unlawful to export, or sell for export, 
except under such limitations and exceptions as the President prescribes, any 
arms or munitions of war from any place in the United States to such country 
or countries as he may designate, until otherwise ordered by the President 
or by Congress.” 

Professors Edwin M. Borchard, of Yale, and John Bassett Moore, of Colum- 
bia, opposed passage of the resolution, and it was reported by the Senate 
Committee on Foreign Relations with an amendment supported by Senators 

‘8 Recommendations by the Attorney General for Legislation Amending the Criminal and 
Other Laws of the United States with reference to Neutrality and Foreign Relations, Govt. 
Printing Office, 1916; Report of the Attorney General, 1916, 12-22. 

4940 Stat. 222. This Act authorizes detention of vessels about to carry fuel, arms, am- 
munition, men, supplies, despatches or information to a foreign belligerent warship in 
violation of the laws, treaties, or obligations of the United States under the law of nations; 
detention of American-owned ships suitable for warlike purposes until satisfactory proof is fur- 
nished that no such use will be attempted; prohibits departure of vessels equipped for war 
with intention or under agreement to employ them in belligerent service, and enticing in- 
terned persons to attempt to escape. 5° 38 Stat. 1226. 51 42 Stat. 361. 

5 Embargoes were proclaimed affecting Mexico (July 12, 1919, 41 Stat. 1762; Jan. 7, 
1924, 43 Stat. 1934), China (March 4, 1922, 42 Stat. 2264), Honduras (March 22, 1924, 43 
Stat. 1942, see also proclamation of May 15, 1924, 43 Stat. 1942), Cuba (May 2, 1924, 43 
Stat. 1946; June 29, 1934, 49 Stat. Proc. 1), Nicaragua (Sept. 15, 1926, 44 Stat. 2625), and 


Brazil (Oct. 22, 1930, 46 Stat. 3063). See 12 Foreign Affairs (1934), 648. 
5 At the special session of the 73d Congress. See 12 Foreign Affairs (1934), 649-652. 
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Johnson and Vandenberg to the effect that any embargo proclaimed should 
apply equally to both parties to the dispute. This amendment was ap- 
parently felt to be unwise, and the matter was not pressed further at the 
special session of Congress. 

The Joint Resolution of May 28, 1934,54 applying only to “those countries 
now engaged in armed conflict in the Chaco,” and affecting only the sale 
of arms and munitions of war, made such sale unlawful “if the President finds 
that the prohibition . . . may contribute to the re-establishment of peace 

. , and if after consultation with the governments of other American Re- 
publics and with their co-operation, as well as that of such other governments 
as he may deem necessary, he makes proclamation to that effect.” On the 
same day that he approved the Joint Resolution, President Roosevelt issued 
a proclamation putting it into effect.56 Prosecutions were instituted for 
violation of the embargo, and in U. S. v. Curtiss-Wright Export Corp.™ its 
constitutionality was upheld by the Supreme Court. 

Meanwhile, various influences led to a modification of public sentiment in 
the United States toward neutrality legislation. These included discussion 
of observations made by former Assistant Attorney General Charles Warren 
in his article “Troubles of a Neutral,” 5° revelations regarding the munitions 
industry,®® realization that wartime commerce is carried on at a profit to 
those engaged therein proportionate to the risk involved even when not pro- 
tected by the government at the expense of other people’s money and lives, 
growing disillusionment with regard to the possibilities of collective security 
and increasing distrust of any measures dependent for their success on the 
performance by other nations of their promises. Default in debt payments, 
the breakdown of the Economic Conference at London and the sanctions 
against Italy, as well as the ominous state of European affairs in general, 


48 Stat. 811. 

8 “* The resolution did not prohibit the erport of arms and munitions of war to Bolivia and 
Paraguay, but merely prohibited their sale within the United States to the two countries or 
to persons actingin their interest. This technicality was resorted to in consequence of 
treaties of 1858 and 1859 with Bolivia and Paraguay, respectively, providing that neither 
party should prohibit the export or import of arms to the other.””’ This JourNat, Vol. 28 
(1934), 537. 

5648 Stat. 1744-5. By proclamation No. 2147, Nov. 14, 1935, the embargo was lifted. 

57 No. 98, October Term, 1936, decided Dec. 21, 1936. 299 U. S. —. See decision in 
this JoURNAL, infra, p. 334. 

88 Charles Warren, “ Troubles of a Neutral,” 12 Foreign Affairs (April, 1934), 377-394. 
Mr. Warren himself raised the question whether the price of neutrality would not be too 
high, and whether it would not be wiser to employ all practicable means to prevent wars 
(p. 394). 

5¢ See, for example, the report of the Nye Committee investigating the munitions industry, 
74th Cong. Sen. Rep. No. 944, and popular books such as H. C. Engelbrecht, Merchants of 
Death (1934); George Seldes, Iron, Blood, and Profits (1934); Robert Neumann, Zaharoff 
(1935). 

* Philip C. Jessup, Neutrality: Today and Tomorrow (1936), 52. 
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accentuated the aversion felt by the American people towards being impli- 
cated or involved in any foreign wars. Not merely shipments of arms, or 
financial aid, or anything that would involve our economic interests with one 
side and tend to bring us into the war, but also anything that might be a source 
of friction or controversy with the belligerents was sought to be eliminated by 
what was called “neutrality legislation.” ®! But it is hard to enumerate 
exhaustively in a legislative prohibition all the acts which might lead to bad 
feeling,®* or to be sure that after certain concessions are made others will 
not be asked, ad infinitum. 

Accordingly, the Joint Resolutions of August 31, 1935,°* and February 29, 
1936,°* were passed in pursuance of the policy of keeping out of war by 
avoiding controversies with belligerents regarding neutral rights,® and con- 


*t Thus proposals were made to prohibit travel by Americans on vessels of belligerent na- 
tions, and to withhold passports from Americans wishing to visit war zones. But for more 
potent conflicting policies in favor of freedom of speech, it might be proposed that discussion 
of foreign affairs be prohibited, when friction or bad feeling is apt to be engendered by the 
heated contentions of partisans of one national group or another. 

It will readily be seen that provisions of this sort rest on a basis entirely different from that 
underlying an embargo on arms. Such an embargo, permitted, but not required, by inter- 
national law, is justified morally and logically as a matter of national policy by the simple 
proposition that a nation which furnishes, or permits its citizens to furnish, the instrumen- 
talities without which warfare could not be carried on is just as guilty of causing war as the 
nations which make use of them. For a peace-loving people to supply other nations with 
weapons without which they could not fight, and thereby to enable them to wage war, would 
be a course of conduct altogether illogical and dishonorable. Cf. John W. Davis, in 7 Foreign 
Affairs (April, 1929), at 353. 

6 For a judicious evaluation of proposals for a policy of maintaining neutrality and keep- 
ing out of war by making concessions to belligerents, see John Dickinson, ‘‘ Neutrality and 
Commerce,”’ Proc. Am. Soc. Int. Law, 1935, 106-116, especially 110-11, 114-5; Henry L. 
Stimson, “Neutrality and War Prevention,” ibid., 121-129. Like those who, according to 
the Roman poet, gave up for life’s sake that which makes life worth living, a nation might for 
neutrality’s sake, as the result of repeated concessions to belligerents, lose that which makes 
neutrality valuable and desirable. 

63 49 Stat. 1081, containing detailed provisions dealing with prohibition and licensing of 
exportation of arms, and with vessels carrying arms; prohibiting entrance or departure of 
foreign submarines, or travel by Americans except at their own risk on vessels of belligerents, 
after proclamation to that effect by the President. 

* 74th Cong. Pub. No. 74, amending the Joint Resolution of Aug. 31, 1935, by extending 
its effective date until May 1, 1937, and making mandatory issuance of proclamation by the 
President prohibiting export of arms on outbreak of war; and prohibiting sale of securities of 
or loans or credits to belligerent countries or on their behalf; and providing that the Act 
shall not apply to American republics at war with non-American states unless codperating 
with a non-American state in such war. 

% Adoption of such a policy with regard to domestic legislation is not really inconsistent 
with diplomatic insistence that as a matter of international law the traditional American 
position upholding extensive neutral riguts is sound. Not all that is lawful is expedient, and 
a nation may well impose upon its citizens restraints which it is not obliged by international 
law to ordain. Thus a parent may forbid a child to play in the street or in a neighbor’s 
garden, and punish disobedience, without forfeiting or relinquishing any rights or claims 
arising out of injuries to the disobedient child inflicted by a negligent motorist or the neigh- 
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sequently imposing by domestic legislation restrictions more stringent than 
those required by international law.** During the war between Italy and 
Ethiopia, proclamations pursuant to this legislation were issued forbidding 
exportation of enumerated implements of war ® and admonishing Americans 
that they traveled at their own risk on vessels flying the Italian or Ethiopian 
flag.*8 

The Joint Resolution of January 8, 1937, passed after an undignified race 
of diligence between the Government and an exporter hastening to expedite 
a shipment of airplanes, gas masks and other war materials for the use of 
loyalist forces in the Spanish civil war, declared “That during the existence 
of the state of civil strife now obtaining in Spain, it shall . . . be unlawful 
to export arms, ammunition or implements of war from any place in the 
United States, to Spain or to any other foreign country for transshipment to 
Spain or for use of either of the opposing forces in Spain.” It was further 
provided that licenses heretofore issued shall, as to future shipments there- 
under, be deemed to be canceled.” At the time this measure, applicable 
only to a particular civil war existing in one country, was rushed through 
Congress, it was announced that a law including provisions applicable to 
internal strife in other nations as well would be introduced shortly to replace 
existing neutrality legislation expiring May 1, 1937. 

It is to be hoped that such forthcoming legislation will embody a provision 
authorizing the imposition of an embargo on war materials not only after 
war or armed conflict ™ or civil strife has actually begun, but also as a pre- 
ventive measure in advance of the outbreak of hostilities, when there is 
threat of war or reason to believe that resort to force or violence is imminent, 
or whenever conditions exist such that the outbreak of war is or may be 
promoted by the use of arms or other commodities procured from the United 
States and prohibition of the sale or export thereof may contribute to the 
maintenance of peace; and that the new law will also contain an express 


bor’s savage dog. Similarly a prudent automobilist upon meeting a road-hog may well turn 
aside and yield his right of way without being deemed to have admitted that the other 
driver’s pretensions are well founded. 

66 See 36 Columbia Law Review (1936), 105-144, regarding recent legislation. 

67 Oct. 5, 1935, No. 2141; Feb. 29, 1936, No. 2159; revoked by No. 2179, June 20, 1936, 
1 Fed. Reg. 753. 

68 Oct. 5, 1935, No. 2142; revoked by No. 2180, June 20, 1936, 1 Fed. Reg. 754. 

69 Pub. No. 1, 75th Cong. 

70 See Congressional Record, Jan. 6, 1937; New York Times, Jan. 7, 1937. Thus, al- 
though Congress did not act with sufficient speed to prevent the Mar Cantabrico from sailing 
with its cargo under a license issued to Robert Cuse, president of the Vimalert Co. of Jersey 
City, future shipments thereunder, as well as under the license issued to Richard L. Dinely 
of San Francisco, were banned. The latter announced that he supposed the business would 
now go to Japanese competitors. The Mar Cantabrico was later reported sunk. 

1 Which the participants do not acknowledge as amounting to “ war,” such as the hos- 
tilities between Japan and China in Manchuria. 
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declaration that it is enacted by the Congress in furtherance of our own 
domestic policy, and is not to be deemed a waiver of any rights or an estoppel 
with respect to the assertion of any claims hitherto asserted by the United 
States, in accordance with its traditional views, or which may hereafter be 
asserted, with regard to the scope and extent of the rights and duties of 
neutrals under international law. 


INTERNATIONAL LAW IN TREATIES OF THE UNITED STATES 


By Rosert R. Witson 
Professor of Political Science, Duke University 


Written agreements record much that has been accomplished toward set- 
ting up a specific law between states. If international law is still essentially 
a customary law,! with the weaknesses characterizing any such law, it is 
also true that through a process of transmutation many customary rules have 
at length been given more or less precise form through their inclusion in con- 
ventions. The opinion has been expressed that only by such a process will 
this law escape from being “a junk heap of antiquated and perverted forms of 
justice that has been brought about by the supremacy of power.”? It is of 
course possible to have treaty provisions which merely incorporate by refer- 
ence, and perhaps emphasize without stating, the rules generally accepted by 
civilized states.* The reference may be to international law in terms, or to 
the established body of the law by plain implication. Even if an existing rule 
is referred to for the purpose of waiving rights under it as between the parties, 
there is ordinarily an implied recognition of what has become established 
through custom.* 

It may be useful, in considering the part that a particular national state 
has had in the development of the international legal system, to inquire how 
that state’s treaty engagements have been related to the general body of the 
law and how they have affected the sway of preéxisting custom and usage. 
Such an inquiry, within certain limits, is the purpose of the present study. It 
is obvious that any reference to such things as neutrality, nationality or ex- 
tradition, as to which a body of rules has developed, is a reference to some 
part of international law; but these can be distinguished from references to 
the law asawhole. Furthermore, there is of course a sense in which any bind- 
ing agreement “makes” law for the states signatory—as under the will theory 
of contracts—without regard to whether the parties make any reference to 
the generally accepted body of rules.5 The present inquiry will be limited 
to those perfected treaties of the United States in which there have been ref- 


1H. A. Smith (ed.), Great Britain and the Law of Nations, II (1935), v. 

2 Testimony of the late David Jayne Hill, Hearings before the House Committee on For- 
eign Affairs on H. J. 221, 69th Cong., Ist Sess. (Washington, 1926), p. 35. 

8 Sir Robert Borden in 1919 referred to international law as merely a series of agreements 
between civilized states, while Mr. Lansing stated that in his country international law was 
a code and applied as such. D.H. Miller, My Diary at the Conference of Paris (1924), 
XVI, 62-63. ‘See note 83, infra. 

5 On the utilization of what have previously been merely national rules as the bases for 
international law, there is the following statement by M. Théodore Ortolan, in Régles Inter- 
nationales et Diplomatie de la Mer (2d ed., 1853), I, 202: “‘. . . il résulte que ces lois positives, 
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erences to international law generally, with a view of discovering the possible 
effect of such references rather than tracing the evolution of the law during 
the nationhood of the United States from the philosophical foundations of 
the eighteenth century to the more historical ones of the late nineteenth and 
twentieth. 

The common statement that custom and some (“law-making”) treaties 
are sources of international law might well be accompanied by some demon- 
stration—if one is possible—of the function of treaties in consecrating rules 
that are the product of custom. The nature of this function is to be discov- 
ered not merely in the texts of treaties, but sometimes at least in official dis- 
cussion and interpretations of the clauses and action taken in pursuance of 
them. Attention will be given, in the first place, to a general characterization 
and classification of the body of treaty references to international law, then to 
instances of the recognition or declaration through treaties of existing rules 
of the law, to instances in which the apparent purpose was the making of new 
rules, and finally, to some cases of the waiving of rights under the general law 
through treaty agreement. 

From the time of Franklin’s much-quoted statement in 1775 to the effect 
that “the circumstances of a rising State make it necessary frequently to con- 
sult the law of nations,” 7 the United States has been a factor of some im- 
portance in the shaping of the public law that for at least two centuries pre- 
viously had been gaining increasing recognition.* The substantive contents 
of the country’s international agreements were made an element in the su- 
preme law of the land and, if self-executing, immediately enforcible through 
the courts. The new state could be, from the side of municipal law, positive, 
and from the side of the family of nations, to a large extent selective, in its 
commitments. The impartiality of its attitudes on questions pertaining to 


particuliéres 4 chaque puissance, entrent ainsi elles-mémes dans la sphére du droit interna- 
tional, et en font comme une partie intégrante, puisque l’observation de ces lois est com- 
mandée par les traités publics. . . .” 

See the use made of this passage by Attorney General Cushing in his discussion of the 
condition of existence and means of proving nationality of merchant ships (VI Ops. Atty. 
Gen. 640). 

6 As to the positivist character which the law had acquired in the nineteenth century, see 
the remarks of Sir Charles Russell in argument before the Bering Sea Arbitration Tribunal 
(Proceedings, XIII, 267-268), and his address before the American Bar Association in 1896 
(Reports, 1896, pp. 253-285). Of value in a consideration of the theoretical aspects of the 
general subject not dealt with primarily in the present study are the discussions by Dean 
Roscoe Pound, ‘Philosophical Theory and International Law,” in Bibliotheca Visseriana 
I, 71-90 (1923), and Edward Dumbauld, “The Place of Philosophy in International Law,”’ 
Univ. of Pa. Law Rev., Vol. 83 (1935), pp. 590-606. 

7 Franklin to Dumas, in Francis Wharton (ed.), Revolutionary Diplomatic Correspond- 
ence, II, 63-64; referred to in T. W. Balch, ‘“‘The United States and the Expansion of the 
Law Between Nations,” Univ. of Pa. Law Rev., Vol. 64 (1915), pp. 113-140. 

8G. G. Wilson, ‘“The United States and International Law,” Proc. Amer. Soc. Int. Law, 
1936, pp. 14-26, at p. 19. 
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general principles has been ascribed in part to its favored geographical posi- 
tion and in part to elements in its ethnic and political backgrounds.® It 
would be easy to overstate the case for the United States and indulge in ex- 
travagant estimates of its réle as a builder. Even if there be some doubt as 
to whether the “ideals of the United States in international law” have been 
“wiser and more altruistic than those of any other great power,” 2° it is safe 
to say that the country had from the beginning a certain detachment and a 
freedom of choice in foreign policy somewhat different from that had by some 
foreign Powers. That positions taken by the United States in relations with 
other states did not always square with the international rules recognized at 
the time as the existing law can be illustrated in the controversy with Spain 
concerning the navigation of the Mississippi and in the traditional American 
championship of the principle embodied in “free ships, free goods.” As to 
the former, the American position that by 1780 the navigation of the Missis- 
sippi had become for nationals of this country not a privilege but a right, was 
hardly supported by the rules of public law then generally accepted.14 As 
early as 1783, in a treaty of amity and commerce with Sweden, agreement was 
made that, contraband excepted, free ships should make free goods, and this 
was to appear in various treaties of the United States before general recogni- 
tion was given in the Declaration of Paris. 1” 

It seems of some importance for the present inquiry that the century and 
a half for which the United States has been making treaties covers the phase 
of development of international law loosely described as the “positivist” one. 
The contents of its treaties serve in part to record attitudes of the new state 
toward an international legal system that needed to be improved as well as 
conserved. The peculiar position of the United States in the Western Hemi- 
sphere has brought its attitudes into sharper relief, especially in view of re- 
cent effort in this region to give conventional statement to principles in multi- 
lateral treaties. 1° Investigation reveals that there have been more than 150 
references in express terms to “international law” or the “law of nations” in 

*G. G. Wilson, loc. cit., pp. 16, 20. 

10 An opinion expressed by one witness before a committee of Congress (Hearings cited 
in note 2, supra, at p. 53), who conceded that “criticism may be made of some of our conduct”’ 
(italics inserted). 

11 J. S. Reeves, ‘The Influence of the Law of Nature upon International Law in the United 
States,” this Journat, Vol. 3 (1909), pp. 547-561, at p. 560; Charles Warren, “‘The Missis- 
sippi River and the Treaty Clause of the Constitution,” Geo. Wash. Law Rev., Vol. 2 (1934), 
pp. 271-302, at p. 280. On Nov. 17, 1782, Jay wrote to Robert R. Livingston concerning 
the Mississippi that “our right to its navigation was deducible from the laws of nature’ 
(H. P. Johnston, ed., The Correspondence and Public Papers of John Jay, II, 406). 

128 Stat. 60, 64. Later illustrations are found in the treaties of 1854-6 with Peru, The 
Two Sicilies and Russia, respectively (11 Stat. 695; 11 Stat. 607; 10 Stat. 1105). See note 
54, infra. 

13 rs is well known, this development has come as a sequel to the multilateral convention 


of three decades ago for the establishment of an international law commission (37 Stat. 
1554). 
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approximately 130 treaties which have come into force for the United States. 
If the instruments in which there are indirect or implied references to the 
body of customary law, and mentions of usage and precedent should be in- 
cluded, the number would run much higher.14 The number selected seems 
to afford a sufficient number of representative treaties for the purpose of 
studying the possible purpose and practical effect of the references. 

Classified according to subject matter, more than a fourth of the cases of 
direct mention of international law occur in extradition treaties embodying 
the typical clause relating to piracy as an extraditable crime. About an 
equal number of references are found in arbitration treaties or in claims con- 
ventions, where the general law is referred to as a standard for the guidance 
of tribunals in the settlement of controversies, or is specified as that in which 
arbitrators must be competent, 15 or, more generally, as that in accordance 
with which the parties are desirous of having their differences settled. 1® 
About one in every seven of the references collected are in treaties having to 
do with war and neutrality, varying from the Hague Convention on the Laws 
and Customs of War on Land 27 to commitments for parties not to go to war 
or resort to reprisals for treaty violation unless justice and satisfaction be 
denied them “in violation of the laws and of national right.”?8 A formula 
tinat has recently become fairly common in treaties of friendship, commerce 
and establishment provides that nationals of one party in the territory of 


4 There are some references to technical rules, as in the 1884 Convention on the Pro- 
tection of Submarine Cables (24 Stat. 989), by Art. V of which the parties agree that their 
ships when laying cables shall conform to rules concerning signals. 

18 Especially the two Hague Conventions for the Pacific Settlement of International Dis- 
putes, Art. XXIII of the first, and Art. XLIV of the second (32 Stat. 1779, 36 Stat. 2199). 

1@ An early illustration is found in the Treaty of 1819 with Spain (8 Stat. 252), Art. XI 
of which specifies “the principles of justice, the laws of nations, and the stipulations of the 
Treaty .. . of 27th October, 1795.”” The statute for carrying the treaty into effect con- 
tained provisions concerning the commissioners’ acting in pursuance of Art. XI (3 Stat. 
637-639). On the arbitration proceedings, see Moore, International Arbitrations, V, 
4487-4518. 

An important treaty in this group is that on Pan American Pecuniary Claims, signed 
Aug. 11, 1910 (38 Stat. 1799), discussed in R. R. Wilson, ‘A New American Venture in Obli- 
gatory Arbitration,” Southwestern Pol. and Soc. Sci. Quar., Vol. 9 (1928), pp. 115-143, 
at pp. 128-130. A variant from the formula usual in claims conventions is in the 1893 
convention with Ecuador, by which the tribunal was to inquire whether a claimant had 
been guilty of such conduct as under the law of nations deprived him of protection (28 
Stat. 1205). 

17 The preamble refers to sources: “. . . des principes du droit des gens, tels qu’ils résul- 
tent des usages établis entre nations civilisées, des lois de l’humanité et des exigences de la 
conscience publique” (36 Stat. 2277, 2280). 

18 See Art. 37, para. 3, of the Treaty of 1870 with Salvador (18 Stat., Pt. III, 747). The 
Spanish text of this treaty, which is also authentic, has as the last words in the paragraph 
referred to, “‘con violacién de las leyes y del derecho internacional.’”’ Other treaties with 
similar provisions are the one with New Granada, 1846 (9 Stat. 881) and another (1850) 
treaty with Salvador (10 Stat. 891). 
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the other shall receive the protection required by international law.!® A 
smaller group of commitments in the form of executive agreements have men- 
tioned the law as fixing the measure of privileges and immunities to be ac- 
corded diplomatic agents *° or consular officers.21_ Two treaties of the late 
eighteenth century and two of the nineteenth provided that the sanctity of 
treaties in war should be measured by observance of international law.?? 
Under a classification of miscellaneous have been placed various other treaty 
references, such as one to international law as fixing domestic jurisdiction, 2° 
another concerning river traffic, ** a provision for the application of interna- 
tional law and practice along with the law and practice followed in the party 
states in dealing with cognate questions,”® the obligation which the United 


19 With Germany, 1923 (44 Stat. 2132); with Hungary, 1925 (44 Stat. 2441); with Estonia, 
1925 (44 Stat. 2379); with El Salvador, 1926 (46 Stat. 2817); with Honduras, 1927 (45 Stat. 
2618); with Latvia, 1928 (45 Stat. 2641); with Norway, 1928 (47 Stat. 2135); with Austria, 
1928 (47 Stat. 1876); with Poland, 1931 (48 Stat. 1507), and Danzig, 1934 (48 Stat. 1680); 
with Finland, 1934 (Sess. Laws, 74th Cong., Ist Sess., Pt. II, p. 269). In each of these the 
reference to international law is in the first article. A mention of the right of aliens to 
sojourn and carry on business according to international law is in the preamble of the treaty 
of Oct. 28, 1931, with Turkey (47 Stat. 2432). 

10 With Persia, 1928 (Executive Agreement Series No. 19, para. 1 and 2); with Saudi 
Arabia, 1933 (ibid., No. 53, Art. I); with Afghanistan, 1936 (ibid., No. 88). The first of 
these prescribes international law also as the standard in accordance with which nationals 
of the other party are to be treated. 

21 See the second agreement mentioned in the preceding note; the required treatment of 
consular officers is to be based upon international usage. The agreement with Afghanistan 
prescribes treatment accorded by international law. Concerning the convention of 1853 
with France (10 Stat. 992) with its mention of the privileges usually accorded to the office 
of consul, Attorney General Cushing wrote that “‘. . . by the Consular Convention, and by 
the law of nations without it, the consul represented the master, and his country . . . each 
nation does, by the general rule of public law, and more especially by this convention . . . 
concede to the consuls of the other a certain measure of discipline. . . .”” (VIII Ops. Atty. 
Gen. 75). By the first article of the commercial treaty of 1903 with China (33 Stat. 2208) 
American diplomatic officers were to be accorded the privileges required by international 
usage. Half a century earlier an American Minister had made a distinction between the 
meaning of such a provision when used between Western states and the meaning in relation 
to non-Christian states, when he said, in part, in a statement quoted by the Attorney 
General in 1855: ‘The states of Christendom are bound together by treaties, which confer 
mutual rights and prescribe reciprocal obligations. They acknowledge the authority of 
certain maxims and usages, received among them by common consent, and called the law of 
nations; but which, not being fully acknowledged and observed by the Mohammedan or 
Pagan states . . . is, in fact, only the international law of Christendom (VII Ops. Atty. 
Gen. 497-499). 

82 With Prussia, 1785 and 1799 (8 Stat. 84, 162), Art. XXIV in each case; with Mexico, 
1848 (9 Stat. 922), Art. XXII, para. 3; with Italy, 1871 (17 Stat. 845), Art. XXI, para. 2. 

%3 Declaration accompanying the Treaty Relating to Insular Possessions in the Pacific, 
Dec. 13, 1921 (43 Stat. 1646), and reservation of the United States to this treaty. 

% With Bolivia, 1858 (12 Stat. 1003). Art. XX VI has to do with freedom of river traffic 
in accordance with the principles of international law. 

% Art. IV of agreement signed with Canada April 15, 1933, concerning questions of indemnity 
arising from theoperation of a smelter at Trail, Sess. Laws, 74th Cong., 1st Sess., Pt. II, p. 828. 
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States officially accepted upon occupying Cuba to conform to international 
law, *° and a guarantee to the United States that rights would be determined 
by courts of the Dominican Republic in accordance with the law.?7 Some- 
times the same agreement will furnish clauses for inclusion under more than 
one of the suggested classifications, as, for example, arrangements for the 
treatment of consular and diplomatic agents, with separate parts referring 
to ordinary nationals of the parties and the standard of treatment to be ac- 
corded them. 

Since a mere tabulation according to subject matter would be of little use 
unless accompanied by some indication of essential purpose of the references, 
it is now in point to consider some typical agreements in which the mention 
of international law is apparently for the purpose of recognizing or declar- 
ing obligations under rules already existing by general acceptance. It would 
seem that this purpose is implicit in what is said in numerous extradition 
treaties concerning piracy as defined by the law of nations, 78 although the 
effect of this is somewhat doubtful.2® If at the time the Supreme Court de- 
cided the case of United States v. Smith °° there was some reason for thinking 
that piracy depended for its definition and punishment “not upon the partic- 
ular provisions of any municipal code, but upon the law of nations,” this 
would hardly hold true today. By its own municipal law the United States 
has provided that whoever on the high seas commits the crime of piracy as 
defined by the law of nations, and is afterward brought into or found in the 
United States, shall upon conviction be imprisoned for life.44_ The retention 
of the wording in the extradition treaties might serve the useful purpose, so 
far as the obligations of other countries are concerned, of preventing any 
state from making effective such an arbitrary definition of piracy as would 

% Treaty of Peace, Dec. 10, 1898 (30 Stat. 1754), Art. I, para. 2. 

27 Art. I, para. 8 of the instrument recording Ratification of the Plan of Evacuation, 
signed June 12, 1924 (44 Stat. 2193). 

28 Forty-five have been listed. A recent illustration is in Art. III, para. 26 (a) of the Con- 
vention with Great Britain, signed Dec. 22, 1931 (47 Stat. 2122). 

29 For one view concerning piracy as an offense under the law of nations, see the Harvard 
Research Draft Convention and Comment on Piracy, this JourNAu, Supp., Vol. 26 (1932), 
pp. 759-760. 

See also James J. Lenoir, “Piracy Cases in the Supreme Court,” Jour. Amer. Inst. Crim. 
Law and Criminology, Vol. 25 (1934-35), pp. 532-553, and the conclusion that “piracy is 
not sufficiently defined by international law so that offenders may be prosecuted by reference 
to that law alone. . . . Nor is piracy generally considered to be a crime against interna- 
tional law . . . international law enters into the matter by condemning the practice and 
permitting the states to exercise jurisdiction over piratical acts. . . . Only when there are 
lacunae or ambiguities in the municipal law is the court bound to look to international law 
for rules, or for evidence as to the intention of the framers of the statute.”’ Perhaps the 
suggestion as to lacunae or ambiguities would afford justification for retaining the wording 
in extradition treaties. 305 Wheaton 153 (1820). 

118 U.S.C. A., Tit. 18, Sec. 481. See also XIV Ops. Atty. Gen. 281, and E. D. Dickin- 
son, “Is the Crime of Piracy Obsolete?” Harv. Law Rev., Vol. 38 (1924-25), pp. 334-360, 
at pp. 349-350. 
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be inconsistent with the rule of international law governing assignment of 
jurisdiction over pirates.** In another matter relating to extradition (having 
no relation to piracy) a treaty provision was not thought to have the effect 
of narrowing “the general right now supposed to have preéxisted under the 
law of nations.” 38 

With certain exceptions to be considered at a later point, ** it seems clear 
that the purpose of referring to international law in the claims conventions 
and arbitration agreements included in the list was to give recognition to 
established rules. In one case the reference in general terms was apparently 
agreed upon in order to avoid difficulties which might have attended the in- 
sertion of the term “denial of justice.” 5 An expression the meaning of 
which gave rise to some question was “process of law,” prescribed as a requi- 
site in dealing with foreign claimants, in the Treaty of 1819 with Spain.*¢ 
Attorney General Crittenden, in an opinion in 1851 on the meaning of these 
words, said: 


The compacts of nations can be governed only by the laws of nations, 
and these require that the language of such compacts should be inter- 
preted according to its proper general sense, as understood by the civ- 
ilized world, and regardless, of course, of any different or special signifi- 
cation which local laws or local usage may have given to its words or 
terms. . . . For it is a consequence most clear and palpable . . . that 
these words “by process of law”, as terms used in the treaty, must be in- 
terpreted according to the law of nations, and not according to our mu- 
nicipal code. . . . My opinion is that they do imply and mean some legal 
proceeding—some mode of judicature in and by which the injuries, al- 
luded to in the same clause of the treaty might be “established”, and the 
damages resulting from them awarded or adjudged to the injured 
parties. 37 


Some general arbitration treaties made by the United States, particularly 
the more recent bilateral ones with European states, refer to the principles of 


#2 There have been instances in which representatives of the United States have taken the 
position that arbitrary designation of insurgent vessels as “pirates” could not be condoned, 
and have insisted that the character of the vessels and of their acts should determine status 
piratical or non-piratical under the law of nations; the other states concerned were Haiti, 
Colombia and Venezuela. Frelinghuysen to Langston, Dec. 15, 1883, For. Rel. 1884, p. 297; 
Bayard to Scott, July 24, 1885, zbid., 1885, p. 920. 

33] Ops. Atty. Gen. 509. The particular provision was the twelve-year clause in Art. 28 
of the Jay Treaty (8 Stat. 116, 129). 34 See notes 59, 84, 85, znfra. 

35 See the discussion referred to in note 16, supra. 

% Art. 9 (8 Stat. 252, 260): ‘The United States will cause satisfaction to be made for the 
injuries, if any, which, by process of law, shall be established to have been suffered by the 
Spanish officers, and individual Spanish inhabitants, by the late operations of the American 
army in Florida.” 

7 V Ops. Atty. Gen. 333, 338, referred to with approval by Mr. Cushing in 1854 (VI ibid., 
533). The argument was used to support the view that the provision as to “process of law”’ 
would allow the Secretary of the Treasury to exercise a revisory power over the judges in 
Florida. 
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law and equity in description of justiciable questions. ** These also contain 
indirect references to international law in the clauses reserving questions 
within the domestic jurisdiction. A valid criticism has been made of the 
difference in the formula used in these treaties on the point and that in the 
Inter-American General Arbitration Treaty of January 5, 1929, °® the effect 
of the lack of uniformity being to create a somewhat different jurisdictional 
base for the arbitral commitments of the United States toward European 
states as compared with that accepted in the Western Hemisphere. *® The 
general effect of clauses of this sort would apparently be to subscribe to rules 
in force at the time the jurisdiction was invoked. Under the doctrine sug- 
gested by the Permanent Court of International Justice in its advisory opinion 
on French nationality decrees in Tunis—that the question of what is “solely 
a matter of domestic jurisdiction” is essentially a relative one, depending 
upon “the development of international relations” #1—the precise legal effect 
of such a formula might not always be the same over the life of an arbitration 
treaty of long duration. Variants of the formula occur in the Four-Power 
Treaty relating to insular possessions in the Pacific, already referred to, * 
and in the Anti-War Treaty of October 10, 1933, 4* the fifth article of which, 
referring to permitted limitations upon the conciliation procedure prescribed 
in the treaty, mentions “Questions which international law leaves to the ex- 
clusive competence of each state, under its constitutional system” and allows 
the party states to object to the submission of such questions to conciliation 
procedure before the national or local jurisdiction has decided definitively, 
“except in the case of manifest denial or delay of justice.” A simple rule 
that arbitrators shall settle claims according to international law, * or shall 
take any applicable rule of that law into consideration, *® would seem to be 
clearly declaratory of rules in effect at the time of adjudication. 

Mentions of general international law in conventions relating to the con- 
duct of hostilities occur mainly in the Hague Conventions, and seem to at- 
test the existence of customary rules against the background of which the 


88 This applies to a large group of bilateral agreements beginning with that of Feb. 6, 1928, 
with France (46 Stat. 2269). 

89 Sess. Laws, 74th Cong., 1st Sess., Pt. II, pp. 763, 770. 

40 The point was ably presented by Chandler P. Anderson in Proc. Amer. Soc. Int. Law, 
1929, pp. 114-115, 117-118. “P.C. I. J., Series B, No. 4 (A/B No. 8), p. 24. 

“8 Note 23, supra. 4 Sess. Laws, 74th Cong., 2d Sess., Pt. II, pp. 945, 958. 

“ Tllustrated in the important claims arbitration agreement with Great Britain, Aug. 18, 
1910 (37 Stat. 1625), in Art. VII, where equity is also mentioned as a basis. 

“ As in the multilateral agreement of Feb. 9, 1920, concerning Spitzbergen (43 Stat. 1892), 
Annex 2 (9) (a). 

Slightly different is the wording of Art. I, para. 4, and Art. II, para. 7, of the Boundary 
Agreement of April 11, 1908, with Great Britain. The question of nationality of islands 
in dispute was to be referred for decision under special rules provided “and under the 
recognized principles of international law not inconsistent therewith.” 35 Stat. 2003, 2004, 
2007. 
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conventions were intended to be constructed. *® It has been argued that for 
the regulation of war customary rules are more desirable than conventional 
ones, for the reasons that no particular and solemn forms are needed, that 
custom is variable and malleable, that custom is more adaptable and more 
complete, and that it cannot lose its force as conventions would with the 
termination of the instruments.**7 It has sometimes been stated officially, 
of treaties which do not in terms refer to international law at all, that they 
are “but declarations of the law of nations,” *® and perhaps this would apply 
to much that occurs in treaties on the subject of neutrality, such as the 
Habana instrument of February 20, 1928, the first article of which deals with 
search permitted for the purpose of ascertaining whether the cargo is “pro- 
hibited by international law.” 4® It also seems to apply to such a provision 
as that in Article XXII of the Treaty of Guadalupe Hidalgo setting forth 
that persons who had been paroled, and also escaped prisoners, were to be 
dealt with according to international law.5° That it has not always been 
easy to get such provisions into the treaties is suggested by the diplomatic 
history of two early treaties with Spain, that of Friendship, Commerce and 
Navigation, 1795, and that of Indemnification, 1802. After some difficul- 
ties the Americans succeeded in getting into conventional form commitments 
to have claims of illegal captures and of “excesses” committed in war de- 
cided according to the law of nations. 54 


 Tilustrated in the preamble of Hague Convention XIII of 1907 (36 Stat. 2415) and in 
Art. VII of Hague Convention X of 1907 (36 Stat. 2371). The last mentioned is a reference 
to the “laws of war’’ rather than to international law generally. 

47 Jean Brucy, Les traités et la réglementation du droit de la guerre (1917), pp. 225-226. 
Contrast the view of Germain Watrin, Le pacte de la Société des Nations et la Constitution 

francaise (1932), p. 309. 

48 VIT Ops. Atty. Gen. 367 (1855). The occasion was a discussion of foreign enlistments 
in the United States, with particular reference to the convention of July 3, 1815, as continued 
by conventions of 1818 and 1827. Even earlier than this, the 23rd article of the Jay Treaty 
(8 Stat. 127) concerning hospitality in ports for ships of war had been “‘conceived to be 
declaratory of the usage of nations’ (I Ops. Atty. Gen. 89). 

47 Stat. 1989. 

509 Stat. 922. Of the same general nature are provisions in the more elaborate Red 
Cross Convention of July 27, 1929 (47 Stat. 2074) with its Art. II providing that combatants 
falling into the hands of the enemy are prisoners of war and subject to international law, 
and Art. XVII, para. 6, setting forth that the requisition of sanitary transports shall be 
subject to international law. The purpose, at least in part, of the Convention on Prisoners 
of War, signed the same day, was to set up new rules rather than to declare preéxisting ones. 

61 See Art. XXI of the 1795 treaty (8 Stat. 138, 150), referring to “‘justice, equity and the 
law of nations.’’ In the 1802 treaty (8 Stat. 198) excesses committed by individuals ‘‘con- 
trary to the law of nations” are mentioned; by the second article, commissioners are to judge 
“according to the law of nations and the existing treaty, and with the impartiality justice 
may dictate.” 

Evidences of the difficulties referred to are found principally in the Pinckney despatches. 
Before the 1795 treaty was signed, the Spaniards proposed to divide the cases of captures of 
American vessels into two “epochs,” and to have ships taken during the first of these judged 
according to the marine ordinances and the general orders communicated at the time. 
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Some further examples of treaties whose effect was declaratory of exist- 
ing international law are to be noted in connection with a discussion of the 
waiving of rights under established rules. °? But before these are considered, 
attention may be directed to some instances of references to the law in treaties 
constructed for the purpose of making new rules. Here the intention of the 
treaty-makers is sometimes more difficult to discover or prove, and the clear 
cases of reference for the suggested purpose are fewer than those in which the 
purpose is to confirm existing law. Some treaty effort is recorded, however, 
particularly in the field of war and neutrality rules, and more recently in 
connection with attempts formally to state the law in such projects as those 
of the Sixth and Seventh General Conferences of the American Republics. 

The subject of neutral rights and duties has furnished occasion both for in- 
terpretation and for effort to improve, dating back to the compilation by 
President Washington and his Cabinet of a list of international law princi- 
ples setting forth neutral rights and obligations as “crystallized from Eu- 
ropean treaties and practice.” 5* It has been seen that in championing the 
principle of “free ships, free goods” before its general adoption, the United 
States was helping toward the addition of this to the body of established rules, 
although the government took the position that its treaties on the matter 
merely bound the parties thereto and did not affect the law of nations. °* Per- 
haps the formulation of the three rules of the Treaty of Washington, 1871, © 
furnishes the most dramatic example in the history of neutrality, of American 
participation in the projection of rules not then accepted as international 
law but which were later to become a part of the general body of this law. 5° 


Pinckney countered with what he described as “specific propositions founded upon justice 
and the law of nations as now established, by the consent of a great majority of the nations 
of Europe,” limiting the right of capture to contraband of war and blockade cases. Only 
that merchandise ought to be considered contraband, the American Minister argued, which 
was comprised under that description in Art. 24 of the Anglo-Spanish Treaty of May 23, 
1667, or in Art. 24 of the Franco-American commercial treaty of 1778. (A text of the last 
mentioned article is in 8 Stat. 26.) Pinckney’s letter of Oct. 27, 1795, to the Department, 
recounts his negotiations. 

In the negotiations of 1802, the question of Spain’s responsibility for damage done to 
American vessels in Spanish waters by French privateers furnished occasion for Pedro 
Cevallos to invoke “rules of the law of nations” against these claims. It was finally agreed 
that the commissioners under the treaty should decide to what extent, in conformity with 
the law of nations, the acts committed against the citizens of the United States by foreign 
cruisers in Spanish waters could be imputed to the Spanish Government. The Spaniards 
would agree to this only on a basis of reciprocity, to which Pinckney assented. 

52 See note 83, infra. 

58 §. F. Bemis (ed.), The American Secretaries of State and Their Diplomacy (1927-29), 
II, 296. 

4 C. Savage (ed.), Policy of the United States Toward Maritime Commerce in War (1934), 
I, pp. 114-115. 

5517 Stat. 863. The article important for the present purpose is the sixth. 

56 A useful account of private effort to secure arbitration of the Alabama claims is given 
by Merle Curti, Peace or War: The American Struggle, 1636-1936 (1936), Ch. III. 
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The history of the matter is so well known that it is necessary, for the present 
purpose, merely to refer to the authorization to settle the Alabama claims 
upon the bases of the “rules” officially accepted for the purpose “and by such 
principles of International Law, not inconsistent therewith, as the Arbitrator 
should determine to have been applicable to the case.” 5’ In the House of 
Commons shortly after the signing of the treaty it was said, in connection with 
a motion for submission of papers on the negotiations, that “novel rules of 
International and Maritime Law were proposed to be established,” ®* and the 
point was made that the “ ‘due diligence’ demanded by the old principles of 
neutrality was below the new standard.” *® After the award had been made 
there was complaint in Parliament of “the oppressive and impracticable char- 
acter of the obligations, hitherto unknown to International Law, which would 
be imposed on neutral nations through the interpretation placed by the Tri- 
bunal of Geneva upon the three Rules in the 6th Article of the Treaty of 
Washington, and upon the principles of International Law with respect to the 
duties of neutrals. . . .””® In the meantime, there had come from an official 
Austrian source an opinion unfavorable to the sixth article of the treaty, 
Count Beust having objected to the rules as narrowing the rights of neutrals 
and giving undue advantage to belligerents, and having advised against “any 
modification of maxims in the law of nations not demanded by the natural 
development of international rights.” *' In spite of this, the use of the rules 
in this settlement was to furnish great impetus to the movement for interna- 
tional arbitration and to be followed eventually by their general adoption. 

In the matter of new treaty rules on such subjects as contraband, it has been 
difficult to assure that specific enumeration of articles will be made limitative 
so as to restrict the parties more than would the preéxisting customary rules. 
In an opinion of April 4, 1902, Attorney General Knox observed that 

5? Protocol XXXVI of Conference between Commissioners, Treaty of Washington Papers 
1871, p. 3. 

58 en Parliamentary Debates, 3d Ser., Vol. 208, p. 862 (remarks of Sir Charles 
Adderly). 

59 Tbid., p. 867. See also the statement by Sir Roundell Palmer, at pp. 883-4, that ‘‘the 
people of Great Britain, generally, preferred to waive a strict examination of the question 
on legal and international grounds, in order to get any settlement of it which might bring 
peace and goodwill for the present, and security for the future.” 

60 Jbid., Vol. 214, pp. 1963-1964. The debate in the Commons on the same day, March 
21, 1873, is instructive as to British reactions. One speaker thought that it was largely due 
to the ambiguity of their municipal law that ‘‘any Alabama” escaped (p. 1984). Another 
described international law as “something constructed out of the precedents furnished by 
great transactions” (p. 1993), and spoke of the “‘great imprudence of attempting to settle 
the law of nations by telegraph”’ (p. 1997). 

«The opinion of Count Beust in correspondence with his government, reported in a 
despatch from Schenck to Fish, Oct. 7, 1872, For. Rel. 1873, I, 301-302. The material 
appeared in the Austrian Red Book, extracts from which are given in a despatch from 
Delaplaine at Vienna to Fish, For. Rel. 1873, I, 59-62. The first mentioned despatch stated 
that, according to the German Ambassador in London, Germany would probably oppose 
the rules when they should be proposed for the acceptance of other Powers. 
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Each new case that arises seems to present new difficulties, and be- 
cause it is new the nation interested in carrying on the commerce argues 
from that part of international law which is based upon express treaties 
and distinct precedents, and affirms that it cannot be shown by the ac- 
tual practice of nations and by treaties that all nations have recognized 
that such a transaction as is in question is prohibited by the common con- 
sent of nations. ® 


A few years later, in an opinion concerning the exportation of clothing and 
provisions to Mexico, Attorney General McReynolds declared that ‘All our 
treaties which deal with contraband at all have endeavored to limit the scope 
of the term to those articles which are manufactured and used primarily for 
warfare.” & When early in the World War the question was raised of pre- 
venting American vessels from furnishing coal and supplies to belligerent 
warships at sea, it was suggested that “no neutral nation is called upon to 
interfere with the commercial activities of its citizens further than may be re- 
quired by the doctrine and precedents of international law.” 

A recent case of projecting rules designed to become a part of the general 
law is furnished in Part IV of the London Naval Treaty of 1930 © and the 
protocol which has come as a sequel to it. Effort at the Washington Con- 
ference on Limitation of Armament to abolish the submarine through the 
so-called Root treaty having failed, although the weapon was denounced by 
the British as one “of murder and piracy, involving the drowning of non- 
combatants” which was “certain to be abused” and not “consistent with civ- 
ilization,” ®* the three naval Powers signatory to the London Treaty of 1930 
agreed therein that “in their action with regard to merchant ships, subma- 
rines must conform to the rules of international law to which surface vessels 
are subject” and in a separate paragraph they were pledged to invite all other 
Powers to express their assent to the agreed rules. ®* When this part of the 
treaty was under discussion before a Congressional committee, it was brought 
out that Article 22 had been “the work of the legal men,” that it was “trying 
to move along certain lines” by salvaging as much of the Root treaty as the 
French would assent to, ®* and the opinion was expressed by one admiral that 


6 XXIV Ops. Atty. Gen. 19. 

6% XXX ibid., 213. Examples given were Art. XVIII of the treaty of 1831 with Mexico 
and Art. XIV of the treaty of 1832 with Chile. 

 Tbid., 316 (italics inserted). The Attorney General (Gregory) declined to answer the 
question which came from the Secretary of State, on the ground that the inquiry did not 
present any existing cases arising from administration in an executive department. 

% 46 Stat. 2858. 

% Conference on the Limitation of Armament, Sen. Doc. No. 126, 67th Cong., 2d Seas., 
pp. 269, 288, 297. 

87 Paragraphs 1 and 3 of Art. 22. The second paragraph contains more detailed rules 
concerning visit, search and destruction by submarines. 

68 London Naval Treaty of 1930: Hearings before the Senate Committee on Naval Affairs, 
71st Cong., 2d Sess., May 14, 15, 16, 19, 21, 22, 23, 26, 27, 28, 29, 1930 (Washington, 1930), 
especially at pp. 85-86, 87. 
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the provisions concerning submarines were “hopelessly indefinite.” °° The 
value of the treaty as a means of humanizing warfare apparently won for it 
the approval of the 1935 Naval Conference at London, where it was thought, 
however, that the rules relating to the use of submarines should not be placed 
in the general treaty.7° The particular rules of Article 22 survived the ex- 
piration of the 1930 treaty in the sense that they were incorporated in a sepa- 
rate protocol accepted in 1936 by the original signatories and also by France, 
Italy, and Germany, ™ with “the idea that the rules will eventually become 
embodied in international law as universally accepted and binding in per- 
petuity.”** In form the new agreement is much milder than was the un- 
ratified Root treaty, which would have provided for trial of a person vio- 
lating any of the rules “as if for an act of piracy.” ™ 

In connection with regulation of war on land, the réle of the United States 
in establishing upon a treaty basis the basic rules of Francis Lieber’s Instruc- 
tions is too well known to require extended comment. The United States par- 
ticipated in the formulation of some new rules embodied in the Convention 
of July 27, 1929, on Prisoners of War, the parties to which were “desirous of 
developing the principles which inspired the international conventions of 
The Hague.” 

A somewhat different type of codification effort had its fruition in the 
Convention on the Rights and Duties of States, signed at Montevideo, Decem- 
ber 26, 1933.75 The nature of the five specific references to international 


69 Jbid., p. 343 (statement of Admiral Day, who expressed the opinion that the treaty 
article took care of the situation as far as it could be taken care of). The question of arming 
merchant ships also came into the discussion (ibid., pp. 392-395) and Admiral McLean 
expressed the opinion that the most effective step toward humanizing the use of the sub- 
marine in war would have been a provision forbidding the arming of merchant ships when 
on a peaceful mission. 

77 The London Naval Conference, 1935, Department of State Conference Series No. 24 
(Washington, 1936), pp. 58, 59, 64, 73, 80, 295. 

1N. Y. Times, Nov. 7, 1936, p. 1; Nov. 24, 1936, p. 5. 

72.N. Y. Times, Oct. 15, 1936, p. 4. 

73 Text in Senate document mentioned in note 66, supra, p. 887. 

On the question of declaring certain other practices in war ‘‘crimes,” see the Report of the 
Preparatory Commission for the Disarmament Conference on reciprocity in the application 
of the 1925 Protocol on Poison Gas and Bacteriological Warfare (94 League of Nations 
Treaty Series, p. 65). It was suggested that while the undertaking to abstain from using 
gases, under Art. I, could normally be observed only subject to reciprocity, the undertaking 
to abstain from use of bacteriological methods should be absolute. ‘The use of such methods 
would, in any case, constitute a crime against international law. .. .’’ Parl. Papers, Mise. 
No. 3 (1931), Cmd. 3757, p. 47. 

74 Preamble of the convention, 47 Stat. 2021. The substantive contents of the code are 
dealt with by Paul Des Gouttes, Commentaire de la Convention de Gentve du 27 juillet 1929 
(1980), and Gustav Rasmussen, Code des Prisonniers de Guerre (1931). 

75 Sess. Laws, 74th Cong., Ist Sess., pt. II, p. 707. ‘The specific references are in Arts. I, 
II (on states as persons), III (dealing with rights of states according to the law), IV (asserting 
that state existence is dependent on the law), and VI (on the effect of recognition as an 
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law in this instrument, the close relation which it bears to the Anti-War 
Treaty of October 10, 1933, and the general tenor of discussions of the sub- 
ject matter in the meetings of the Second Committee of the Montevideo Con- 
ference, suggest that the Convention on Rights and Duties was, except for 
the important provisions on intervention, intended to be mainly declaratory 
rather than legislative.** The importance assigned to what was said con- 
cerning intervention is emphasized by the unusual form of the reservation 
of the United States on this point and by the committee chairman’s mention 
of “articles of intervention” in referring to the convention. The instrument 
lacks the type of clause found in the 1930 Convention on Certain Questions 
Relating to the Conflict of Nationality Laws (to which the United States is 
not a party) to the effect that the inclusion of certain rules shall in no way 
prejudice the question of whether they do or do not already form part of in- 
ternational law.77 It therefore does not settle the question which is as old 
as the codification movement. 

Attention may now be given to certain instances in the history of treaty- 
making by the United States where reference was made to international law 
in the course of agreement upon the waiving of certain rights under the exist- 
ing body of customary rules. Here it is necessary to discriminate, for in one 
sense any concession made by a state in a given subject matter, in which it 
gives up its otherwise full freedom of action as allowed by customary law, 
would be a relinquishment of rights. Permission for immigration would 
afford an illustration, as would also a promise of most-favored-nation treat- 
ment.*® For the present purpose, the waiving of rights under the general 
body of the law may be kept upon a somewhat more restrictive basis of 
specific reference, and illustrated in a group of treaties concerning the exercise 
of state authority as to foreign vessels beyond marginal seas, and in three 
claims conventions touching upon the field of state responsibility. 


admission by the recognizing state of the recognized entity’s “rights and duties determined 
by international law’’). 

78 Séptima Conferencia Internacional Americana, Primera, Segunda y Octava Comisiones 
(Montevideo, 1933), especially at pp. 103, 117, 122, 125. The Anti-War Treaty of 1933 
(cited in note 43, supra) refers specifically to international law in connection with its recog- 
nition of economic sanctions, as well as in connection with rights, settlement of disputes, and 
questions left to the competence of individual states. 

Additions undertaken at the Buenos Aires Conference, 1936, are not dealt with in the 
present study. 

7 This JoURNAL, Supp., Vol. 24 (1930), p. 195. By the paragraph just following the one 
mentioned, ‘‘in so far as any point is not covered by any of the provisions of the preceding 
articles, the existing rules of international law shall remain in force.” 

78 On at least one occasion the United States put into a treaty as “a principle of the law of 
nations’ the rule that no privilege granted for equivalent or on account of propinquity or 
other special conditions should come under the stipulation as to favored nations. This was 
the Treaty of Amity, Commerce and Navigation with Tonga, Oct. 2, 1886, 25 Stat. 1440. 
The purpose of inserting the article (II) is brought out in the instructions from Mr. Bayard 
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Early in the history of the nation, even before Chief Justice Marshall’s 
much discussed decision in Church v. Hubbart, * it had been suggested by an 
Attorney General that “the necessary or natural law of nations .. . will 
perhaps, when combined with the treaty of Paris in 1783, justify us in attach- 
ing to our coast an extent into the sea beyond the reach of cannon shot.” ® 
In the twentieth century, difficulties encountered in the enforcement of na- 
tional prohibition, the Supreme Court’s decision that the Volstead Act applied 
to foreign merchantmen within American waters, *! and the passing of tariff 
legislation setting a twelve-mile limit for the purpose of protective activity 
against smugglers, were preliminaries to the conclusion of seventeen treaties 
for the prevention of smuggling of intoxicating liquors, beginning with the 
agreement of May 24, 1924, with Great Britain. ** That the permission 
granted to the United States in these agreements for visit and search to an 
hour’s sailing distance does not disturb the existing rules of international law 
relative to the extent of marginal seas is evidenced by the provision found 
in six of the treaties expressly recognizing the three-mile limit, ®* and the 
whole group of treaties serve to illustrate a conditional relinquishment of 
rights otherwise belonging to the parties under customary law, the latter 
being affirmed rather than abrogated. This is emphasized by the careful 
wording of the treaties so as to preserve the rights of the parties in those agree- 
ments which do not specifically recognize the three-mile limit. 

Examples of references to international law for the purpose of setting aside 
a common rule on state responsibility are furnished in three recent claims 
conventions. The Special Claims Convention signed with Mexico on Septem- 
ber 10, 1923, sets forth that Mexico “wishes that her responsibility shall not 
be fixed according to the generally accepted rules and principles of interna- 


to George H. Bates, Special Agent to Tonga, July 23, 1886 (Special Missions, Sept. 11, 1852- 
Aug. 31, 1886). 79 2 Cranch 187 (1804). 

80T Ops. Atty. Gen. 32. For an even earlier statement, with respect to fisheries, see 
Livingston’s letter to Franklin, Jan. 7, 1782 (S. F. Bemis (ed.), The American Secretaries of 
State and Their Diplomacy (1927-29), I, 42). 

81 Cunard S.S. Co. v. Mellon, 262 U. 8. 100 (1923). 

82 43 Stat. 1761. For an account of the development, see Robert L. Jones, The Eight- 
eenth Amendment and Our Foreign Relations (1933), and for a statement concerning the 
effect of repeal of prohibition upon them, E. D. Dickinson’s editorial in this JourNnat, Vol. 
28 (1934), pp. 101-104. 

% Jn addition to the treaty with Great Britain, those with Germany (43 Stat. 1815), 
Panama (43 Stat. 1875), The Netherlands (44 Stat. 2013), Cuba (44 Stat. 2395), and Japan 
(46 Stat. 2446). 

As to the existing rules on the subject, it is useful to refer to Professor Reeves’ statement, 
made in the light of the Hague Codification Conference discussions of 1930, that there is a 
rule of international law only as to the minimum width of territorial waters (this JouRNAL, 
Vol. 24 (1930), p. 491), and to the further statement that the “legal status of the territorial 
sea does not actually depend upon any universal or cast-iron agreement, or unanimous 
expression, as to its width, and the modern practice of states certainly rests upon this 
idea”’ (ibid., p. 496). 
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tional law, but ex gratia feels morally bound to make full indemnification,” 
and in another article the Mexican Government agrees that the commission 
shall not disallow or reject any claim “by the application of the general prin- 
ciple of international law that the legal remedies must be exhausted as a con- 
dition precedent to the validity or allowance of any claim.” ** The General 
Claims Convention of September 8, 1923, with Mexico, * and the Reciprocal 
Claims Convention of July 28, 1926, with Panama, ®* contain substantially 
similar provisions as to exhaustion of legal remedies, but on a basis of reci- 
procity. The same general principle was accepted in the agreements which 
Mexico made with Great Britain and with France for settlement of claims of 
loss or damage due to revolutionary acts. *®* The rule has assumed some im- 
portance in the adjudication of certain American claims involving Calvo 
clauses. 88 It is obvious that its effect would not be to disturb, or even sus- 
pend, except for cases coming under the specific conventions, the rule of cus- 
tomary law as to the exhaustion of local remedies and the establishment of in- 
ternational responsibility. Since the World War it has not been uncommon 
to have tribunals operating under charters prescribing special rules, and not 
merely the general rules of customary international law. 

It is natural that in this field of public law the waiving of rights under the 
general body of rules would be less frequently encountered than in others 
where rules are more pervading. It is conceivable that if international law 
were broader in scope so as to extend to more of the economic relations of 
states, instances of the setting aside of particular rules through bargaining 
arrangements, without creating obligations for third states, might be more 
numerous. 

The foregoing has been a general survey, in the nature of a preliminary 


84 43 Stat. 1722. The quotations are from Art. II, para. 2, and Art. VI of the convention. 
On the general attitude of Mexico as early as 1920 in regard to the claims, see For. Rel. 1920, 
III, 190. For an opinion critical of the rule embodied in Art. VI, see T. Esquivel Obregon, 
Mexico y Los Estados Unidos ante El Derecho Internacional (1926), p. 105 ff. 

85 43 Stat. 1730. Except in the matter of exhaustion of legal remedies, the reclamations 
were to be handled according to the principles of international law, justice and equity (Art. 
I, Art. II, para. 1). 86 47 Stat. 1915. 

87 By Art. VI of the Convention of Nov. 19, 1926, with Great Britain (Parl. Papers, 
Mexico No. 1 (1927), Cmd. 2876), “the Government of Mexico being desirous of reaching 
an equitable agreement in regard to the claims . . . and of granting to the claimants just 
compensation for the losses or damages they may have sustained, it is agreed that the Com- 
mission shall not set aside or reject any claim on the grounds that all legal remedies have 
not been exhausted prior to the presentation of such claim.” Art. 2 of the Supplementary 
Convention of Dec. 5, 1930 (Parl. Papers, Mexico No. 1 (1930), Cmd. 3768), sets forth “‘the 
desire of Mexico ez gratia fully to compensate the injured parties, and not that her respon- 
sibility should be established in conformity with the general principles of International 
Law.” 

88 On the use made of the special rule in the North American Dredging Company 
case, see A. H. Feller, The Mexican Claims Commissions: 1923-1934 (1935), at pp. 34, 
189-191. 
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study, of a particular type of treaty reference to more general law. In 
most cases reliance has been placed upon texts and upon official statements 
concerning the treaties made from the side of the United States. The limita- 
tions of a short study have allowed but little attention to be given to interpre- 
tation by tribunals. Nor has attention been given to the use made by coun- 
sel before such bodies, or to the work that might be analogous to that of 
proving custom in other fields of law. ®® Some treaties of large political im- 
port, such as the Pact of Paris, have not been dealt with because they were 
outside of the relatively narrow definition selected. 

Without an examination of the complete history of the parts of these 
treaties in relation to the whole instruments, it is difficult to draw from them 
general conclusions of value. The record does, however, suggest some things 
in regard to the practice of incorporating by reference all of international 
law or such part of it as may be applicable to the particular subject matter. 
Where the purpose is declaratory and the same order of words is used in many 
agreements, there is utilization of a framework of custom, without which 
many specific additions to the instruments might be necessitated. This does 
not overlook the fact that the principles of the law of nations referred to in 
some of the early treaties were probably not always clear. It has been 
seen that treaties of the United States have generally referred to the “law of 
nations” or “principles of international law” rather than to “general princi- 
ples of law,” unless the latter can be inferred from such words as “process of 
law.” °° Where the purpose is to make new rules, or to waive rights under 
old, this is usually made quite clear, with the possible exception of some in- 
struments which are the products of codification in the Western Hemi- 
sphere. 

As to the theory underlying the whole practice, it does not appear that the 
“generally recognized principles of international law” have derived their 
validity from such references to them in treaties, ®* any more than from simi- 
lar references to them in the newer-style national constitutions.®* The ref- 
erences might be, for the purpose of municipal courts, useful in relating this 
body of law to the municipal law of the treaty-making states, especially where 
the constitutional plan concerning the legal force of treaties is like that in the 
United States. 

A study of the provisions seems to emphasize the possibilities contemplated 
in the preamble of the unratified Declaration of London, with its statement 
that “the general principles of international law are often in their practical 


89 Cf. H. Pissard, Essai sur la Connaissance et la Preuve des Coutumes (1910). 

90 See notes 36 and 37, supra. 

1 See, on the general subject, Ernest Nys, “The Development and Formation of Inter- 
national Law,” this JourNAL, Vol. 6 (1912), pp. 1-29, 279-316. 

% Edward Dumbauld, loc. cit. (note 6, supra), p. 597. 

% Cf. Gustav Walz, Vélkerrecht und Staatliches Recht (1933). 
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application the subject of divergent procedure.” Even with the tendency to 
put more and more rules into conventional form, the importance of custom in 
supplying a background is conceded. * There remains the difficult function 
of interpretation, and the need of vesting in impartial tribunals an adequate 
jurisdiction. 

* L. Oppenheim, “The Science of International Law: Its Task and Method,” this JouRNAL, 
Vol. 2 (1908), pp. 313, 349. 
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EDITORIAL COMMENT 


EXECUTIVE DISCRETION IN THE CONDUCT OF FOREIGN RELATIONS 


The proposal to confer on the President power to impose restrictions on the 
exportation from the United States, during the existence of war abroad, of 
certain commodities whenever in his judgment such restrictions would serve 
to promote the security or preserve the neutrality of the United States or pro- 
tect the lives or commerce of American nationals has aroused a degree of 
opposition to the principle of executive discretion such as had not heretofore 
been known in this country. In a statement laid before the Senate Com- 
mittee on Foreign Relations in January, 1936, a well known American au- 
thority on international law declared that such a proposal as that referred to 
above if adopted “would constitute the worst form of dictatorship ever set 
up,” that power of this kind if conferred on the President could be “used in 
unneutral ways that would make the United States in fact, even though not 
avowedly, a party to the war” and that it would be a “disreputable policy 
not in accord with any system of real legal neutrality.” Another high au- 
thority not only expressed a similar opinion regarding the “unneutrality” of 
such a policy, but asserted that there was reason to believe that those who ad- 
vocated it “do not desire neutrality at all” and that many of them wish “to 
put the United States behind Article 16 of the Covenant of the League of 
Nations to enforce peace.”2 While the writer of this note has little faith 
in the utility of embargoes as a means of enabling the country laying them to 
avoid being drawn into foreign wars, he is unable to share opinions such as 
those quoted above regarding the danger to the country of conferring on the 
President discretionary power such as that proposed. In his opinion there 
is little in the past history of the executive power in the United States to 
justify such fears as those expressed by the two distinguished jurists quoted 
above and by others who hold similar views. Congress has in fact on various 
occasions in the past conferred on the President full discretion in respect to 
the laying and lifting of embargoes and it has been exercised without in- 
volving the creation of a dictatorship or without embroiling the country in 
foreign wars. Sometimes the President has declined to exercise the power 
conferred, as President Wilson did in 1916, thus showing that he could be 
trusted not to abuse it or to use it unwisely. 

It is believed that those who oppose as dangerous to the peace and welfare 
of the country the proposed addition to the discretionary authority of the 
President, overlook the fact that the Constitution already vests him with vast 


1 Statement of John Bassett Moore, Hearings before the Committee on Foreign Relations, 
U. 8. Senate, 74th Cong., 2d Sess., 8. 3474, pp. 176-177. 

*Edwin M. Borchard, testimony before the same committee, ibid., especially p. 191 ff., 
and letter in the New York Times of Feb. 7, 1937, under the caption “‘unneutral neutrality.” 
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powers in respect to the conduct of foreign relations which, if unwisely exer- 
cised, might involve equal or greater danger to the country. As if this were 
not sufficient, Congress has from time to time conferred additional powers 
uponhim. As Mr. Justice Sutherland pointed out in his opinion in the Chaco 
arms embargo case,’ practically every volume of the United States Statutes 
contains one or more acts or joint resolutions of Congress conferring dis- 
cretionary authority on the President in the field of international relations. 
In view of the attacks upon the proposal referred to above, it may not be out 
of place to call attention here to some elementary facts regarding the nature 
and extent of the vast power which the President already possesses in respect 
to the conduct of foreign relations. 

From the beginning, American statesmen and writers on constitutional law 
have emphasized the dominating réle which he plays in the determination of 
our foreign policy and the wide discretion which he enjoys in the exercise of 
his power in virtue of the Constitution, the statutes and custom. Jefferson 
went so far as to remark that “the transaction of business with foreign nations 
is executive altogether. It belongs, then, to the head of that department, ex- 
cept as to such portions of it as are especially submitted to the Senate. Ez- 
ceptions are to be construed strictly.” 5 The reasons why the authors of the 
Constitution considered it wise to vest the President with such power, so much 
of which is discretionary, are well known and need not be restated here. It 
has been said that as a result he “holds in his keeping the safety, welfare and 
even permanence of our internal and domestic institutions.” ® An examina- 
tion of his powers in respect to the conduct of foreign relations will show that 
this statement is hardly an exaggeration. He alone may negotiate treaties 
with foreign states. Resolutions of Congress urging the negotiation of a 
treaty for the accomplishment of a particular object are in no sense binding 
upon him. He alone is the judge as to whether the welfare or safety of the 
country would be served by the conclusion of a particular treaty and, if so, 
what its provisions shall be. While the consent of the Senate is necessary 
to the ratification of “treaties,” it is admitted even by the critics of executive 
discretion that under the name of “executive agreements” he has what is in 
effect a large and important treaty-making power which is independent of 
the control of the Senate. This power could of course be unwisely exercised 
and it might lead to embarrassment and arouse dangerous controversy with 
foreign nations, but so far there have been no instances in practice. 

In the exercise of his power to see that treaties are executed he has con- 


3 Printed, infra, p. 334. 

«See Corwin, The President’s Control of Foreign Relations (1917); Wright, The Control 
of American Foreign Relations (1922); Berdahl, The War Powers of the Executive in the 
United States (1920) ; and the speech of Senator Spooner in the Senate in 1906 (59th Cong., 
Record, Ist Sess., Vol. XL, Pt. 2, p. 1417 ff., reprinted in Reinsch, Readings in American 
Federal Government, p. 81 ff. 5 Quoted by Corwin, op. cit., p. 203. 

6 Pomeroy, Constitutional Law, p. 565. 
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siderable discretion. Until there has been a final decision of the Supreme 
Court, he may decide for himself what the treaty requires and what it permits. 
Obviously, the interpretation which he chooses to put upon it might lead to 
serious controversy with the other party or it might involve the waiving of 
American rights which other departments of the government and public opin- 
ion considered to have been granted by the treaty. The failure of the other 
party to execute the treaty as interpreted by the President might lead him 
to have recourse to reprisals against the defaulting party. His own refusal 
to execute the treaty as interpreted by the other party likewise might cause it 
to resort to reprisals against the United States. It is admitted also that in 
certain circumstances the President may denounce and terminate a treaty to 
which the United States is a party. President Taft’s denunciation in 1911 of 
the treaty of 1832 with Russia will be recalled in this connection.? Even as 
to treaties which he has no power to denounce, he may consider them as having 
lapsed and therefore no longer binding on the United States if in his opinion 
the other party has defaulted in the performance of its obligations. It seems 
clear that the discretion of the President in respect to the interpretation and 
execution of treaties might, if unwisely used, become a source of controversy 
with foreign countries, but happily there has been little if any in fact. 

In the exercise of his power to receive diplomatic representatives he might 
give offense to a foreign government by refusing to receive a particular repre- 
sentative for reasons which seemed derogatory to its dignity and self-respect, 
and he might cause still greater offense by dismissing a foreign representative 
and requiring him to leave the country. It is of course within his power to 
sever diplomatic relations with a foreign government for any reason which 
in his opinion may seem sufficient. While the severance of diplomatic rela- 
tions is not in itself an act of war, it is in fact generally followed by an out- 
break of war. Here again is an example of discretionary executive power 
of the first magnitude in the field of foreign relations and one which may be 
exercised in such a manner as to involve the country in war. 

In this connection reference may be made to the power of the President in 
respect to the recognition of foreign states, governments and belligerent 
Powers—a full and completely uncontrolled discretion. He is at liberty to 
accord or withhold recognition whenever in his opinion the facts or the in- 
terests of the United States permit or require it. If accorded before the tests 
laid down by international law have been met, it is an act of intervention in 
the internal affairs of a foreign state and may be a justifiable cause of war. 
The President might, if he had elected to do so, have recognized in 1919 the 
revolutionary organization of the so-called Republic of Ireland as the de 
facto government, although it might have involved us in war with Great 
Britain. He might also have recognized the Franco régime in Spain when 


7 See President Taft’s own explanation of his action, in Our Chief Magistrate, pp. 116-117. 
§ Woolsey, I Proceedings Amer. Pol. Sci. Assoc., p. 57 ff. 
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Germany and Italy did in November 1936, although it would have been an 
act of intervention for which the legitimate government could, if it survives, 
hold the United States responsible. On the other hand, he might by refusing 
to recognize a new state or government conceivably provoke reprisals and 
jeopardize peaceful relations between the United States and the unrecognized 
state. 

There are other ways in which the exercise by the President of his dis- 
cretionary power as the director of foreign relations might embroil the country 
in dangerous controversy and even war with other countries, such as the 
expulsion of aliens, the ordering of foreign vessels to leave American ports, 
demands for apologies or salutes of the flag, displays and even the use of force, 
the sending of military forces into foreign countries, resorts to reprisals, 
offensive public pronouncements, failure to protect the representatives of 
foreign governments in the United States, etc. 

While the war-making power is by the Constitution conferred on Congress, 
the President may by the manner in which he conducts the foreign relations 
of the country bring about a situation which may make a declaration of war 
a virtual necessity, and in any case his influence in determining the action 
of Congress in declaring war is usually decisive.® In fact every declaration 
of war that has been made by Congress was made on the initiative of the 
President and in no case would there probably have been a declaration of 
war without his initiative. As is well known, President McKinley in 1898 
was subjected to almost violent attack by certain members of Congress for 
his unwillingness to recommend a declaration of war against Spain,!° and 
if he had not yielded to this pressure it is doubtful whether there would have 
been a war.14_ The late Senator Lodge hardly overstated the fact when he 
declared that “the President under his constitutional powers can, if he chooses, 
get the country into war.” 74 


®“The President cannot declare war; Congress alone possesses this attribute. But the 
President may, without any possibility of hindrance from the legislature, so conduct the 
foreign intercourse, the diplomatic negotiations with other governments, as to force a war, 
as to compel another nation to take the initiative; and that step once taken, the challenge 
cannot be refused. How easily might the Executive have plunged us into a war with Great 
Britain by a single dispatch in answer to the affair of the Trent. How easily might he have 
provoked a condition of active hostilities with France by the form and character of the 
reclamations made in regard to the occupation of Mexico.”’ Pomeroy, op. cit., p. 563. 

10 Olcott, Life of William McKinley, Vol. II, p. 26 ff. 

i Representative Dill stated in the House of Representatives on Jan. 21, 1919, that 
‘History shows . . . that while Congress does possess that power [to declare war], in 
reality, the President exercises it. Congress has always declared war when the President 
desired war, and Congress has never attempted to declare war unless the President wanted 
war. That was true of the war of 1812. It was true of the Mexican war. It was true of 
the Spanish-American war. It was true of this war. It will probably be true of every 
war in which the nation engages so long as the present method of declaring war continues.” 
Quoted by Berdahl, War Powers of the Executive in the United States, p. 93. 

12 Quoted by Mathews in The Conduct of American Foreign Relations, p. 302. 
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It is clear from this summary that the discretionary power which the 
President has, either as civil executive or commander-in-chief of the armed 
forces, is such that it may be used to embroil the country in dangerous con- 
troversy and even war with other states. The proposal to extend it by 
statute to include the placing of restrictions on the exportation of certain com- 
modities from the United States in time of foreign war will, if adopted, involve 
only a slight addition to the sum total of the vast power which admittedly 
he already possesses. If this augmentation of his power in the domain of 
international relations will make him a potential dictator and endanger the 
peace and security of the nation, consistency would seem to require that he 
should be deprived of the far greater and potentially more dangerous powers 
which he already possesses. But no one has seriously proposed that this 
should be done and there is little in our past experience to justify an argu- 
ment in support of such a proposal. Professor Corwin, who has made a 
detailed study of the subject, concludes that “on the whole, therefore, the net 
result of a century and a quarter of contest for power and influence in deter- 
mining the international destinies of the country remains decisively and con- 
spicuously in favor of the President.” 1% It would seem that, if there is a 
discernible tendency, it is in the direction of increasing rather than diminish- 
ing the President’s power in the domain of international relations. The Su- 
preme Court in its opinion in the recent Chaco arms embargo case pointed 
out that if embarrassment—perhaps serious embarrassment—is to be avoided 
in the conduct of the foreign affairs of the country, it is necessary to accord 
to the President a degree of discretion and freedom which would not be ad- 
missible in the conduct of domestic affairs. The court also emphasized that 
the sources of information at the command of the Executive and his ability 
to act with promptness and dispatch when prompt action may be necessary, 
make him a more efficient and maybe a safer organ to be trusted than the 
Congress would be. James W. GARNER 


ENGLAND AND EGYPT 


The Treaty of Alliance between Great Britain and Egypt signed in London 
August 26, 1936, and ratified December 22, 1936, is a masterly solution of a 
serious controversy.1_ The World War made a live issue of the question of 
Egyptian independence. England by reason of its war with Turkey was com- 
pelled to declare a protectorate over Egypt in 1914. It was constrained to 
acknowledge, with reservations, the independence of Egypt on March 15, 
1922. This ambiguous situation created increasing distrust and tension be- 
tween Egypt and England. The Italo-Abyssinian War affected Egypt so 
vitally that a definite solution was imperatively needed. Egypt was none 
too sure it could stand up alone against possible Italian aggression. England 


18 The President’s Control of Foreign Relations, p. 207. 
1 The treaty is printed in the Supplement to this JourNAL, p. 77. 
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could not afford to have a sullen, hostile Egypt on its hands in another inter- 
national crisis. 

The Treaty of Alliance implies an independent footing of equality of Egypt 
with England “for effective co-operation in preserving peace and ensuring 
the defence of their respective territories. . . .” Their interests are assumed 
tobe mutual. It must, however, be apparent that by reason of the importance 
of the Suez Canal to Imperial defence, England has a paramount interest in 
the affairs of Egypt. Article 5, therefore, is highly significant in its implica- 
tions: “Each of the High Contracting Parties undertakes not to adopt in 
relation to foreign countries an attitude which is inconsistent with the Alli- 
ance, nor to conclude political treaties inconsistent with the provisions of 
the present treaty.” Egypt may be independent, but its freedom in foreign 
affairs is by no means unrestricted. 

Article 11, which deals with the thorny problem of the Sudan, is likewise 
of great significance. The condominium of England and Egypt is continued 
under the reserve, “Nothing in this article prejudices the question of sover- 
eignty over the Sudan.” Whose sovereignty is in question? England’s by 
right of conquest and Egypt’s by historical right. The question is left open. 
Why? Because England, through its control of the upper waters of the Nile, 
desires to retain a powerful control over Egypt. 

The Treaty of Alliance, therefore, by establishing a modus vivendi for a 
period of at least twenty years is a real triumph for British diplomacy. It 
is an extremely clever device which, in the light of the lessons of the late 
Abyssinian War, should serve the interests of Egypt as well as of the British 
Empire. The practical necessities of both parties had to be considered as 
well as nationalistic sensibilities. England had to concede the form in order 
to preserve the substance. It is extraordinarily interesting to note how this 
was done. 

Article 1 states: “The military occupation of Egypt by the forces of His 
Majesty the King and Emperor is terminated.” This is quite definitive and 
categorical. But Article 8 provides that Great Britain may maintain 10,000 
land forces and 400 air pilots in Egypt “until such time as the High Contract- 
ing Parties agree that the Egyptian Army is in a position to ensure by its own 
resources the liberty and entire security of navigation of the Canal... .” 
This arrangement is subject to revision after twenty years by the Council of 
the League of Nations to determine “whether the presence of British forces is 
no longer necessary.” This significant clause is included in Article 8: “The 
presence of these forces shall not constitute in any manner an occupation and 
will in no way prejudice the sovereign rights of Egypt.” These military 
forces are allowed ostensibly for the protection of the allied interests of 
Egypt and Great Britain. Furthermore, the hateful symbolic presence of 
British soldiers in the Citadel of Cairo, as well as in Alexandria, is to be 
ended within eight years when satisfactory barracks have been provided in the 
neighborhood of the Canal. 
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Certain important diplomatic “understandings” are embodied in separate 
notes dealing with the delicate matter of military control. It is agreed that 
the European Bureau of the Public Security Department (British police in 
effect) is “abolished forthwith,” but “certain European elements in their city 
police” are to be retained for five years under the command of British officers. 
It is likewise agreed that British personnel will be withdrawn from the 
Egyptian Army, but Great Britain is providing a Military Mission “to perfect 
the training of the Egyptian Army . . . for such time as they (the Egyptian 
Government) may deem necessary.” 

It is also agreed that armaments or equipment for the Egyptian Army for 
purpose of the Alliance “should not differ in type from those of the British 
Forces.” The Egyptian Army, in training as well as equipment, must con- 
form to British standards in order to comply with its obligations as an ally. 

With respect to the British Judicial and Financial Advisors who have so 
tactfully and efficiently exercised an indirect control over the Egyptian Gov- 
ernment, the Government has been released “from any restriction of an inter- 
national character with regard to the retention or non-retention of these 
officials.” The all-powerful British High Commissioner disappears to re- 
appear as a full-fledged Ambassador enjoying perpetual seniority rights over 
all other ambassadors and ministers! 

The humiliating anachronism of special exterritorial privileges for foreign- 
ers is dealt with by Article 13: “His Majesty the King and Emperor recog- 
nizes that the capitulatory régime now existing in Egypt is no longer in ac- 
cordance with the spirit of the time and the present state of Egypt. His 
Majesty the King of Egypt desires the abolition of this régime without delay. 
Both High Contracting Parties are agreed upon the arrangements with regard 
to this matter as set forth in the Annex to this Article.” 

These arrangements envisage the disappearance of all restrictions on 
Egyptian sovereignty in fiscal as well as in juridical matters. The veto power 
of the Mixed Courts over Egyptian legislation will be abolished. A “transi- 
tional régime for a reasonable and not unduly prolonged period” is contem- 
plated during which the Mixed Tribunals will take over the functions of the 
Consular Courts. Questions of “personal status” may possibly be left to 
Consular Courts during the period of transition. 

Such a program will entail drastic changes in Egyptian laws and procedure 
in order to facilitate the complete abolition of the Capitulations. They are 
much too complicated to permit inclusion in the present comment. 

From the nationalistic point of view nothing is more abhorrent, as Japan, 
Turkey and Persia have known by painful experience, than the existence of 
a régime of exterritorial privileges for foreigners. It is a most offensive 
international servitude. Certain foreigners of low ethical standards have 
always known how to exploit these privileges in ways harmful to the best 
interests of the country, notably in commercial vice and narcotics. On the 
other hand, the status of Egypt as a great international cross-road and clear- 
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ing house, with seventy-five per cent of business in the hands of two hundred 
thousand foreigners, renders the whole juridical problem exceedingly difficult. 
The complexity of litigation and of the legal processes involved will place on 
Egypt a terrific burden of responsibility, first to adapt its legislation to such a 
change, and secondly, actually to administer justice among many kinds of 
foreigners. It may turn out that the complete abolition of the Mixed Courts 
may not prove to be an unmixed blessing. Sheldon Amos, who served Egypt 
so long and disinterestedly as a British legal advisor, ventures to assert that 
“next to the Church, the Mixed Courts are the most successful international 
institution known to history.” To suppress this institution entirely may 
prove to be a backward step. It certainly would be a most liberal attitude 
if all nations, in matters of litigation involving the interpretation and applica- 
tion of foreign law, could concede that the primary question is not to assert 
the prestige of territorial jurisdiction but to facilitate the easiest and most 
liberal solution. Questions of “personal status” concerning birth, guardian- 
ship, inheritance, marriage, divorce, and death of foreigners, are matters that 
do not generally concern local law and morals very closely. And as for 
ordinary commercial transactions involving complicated foreign relation- 
ships, the Mixed Tribunals might be better suited to deal with such matters 
than an ordinary Egyptian court. 

It is quite evident that considerable negotiation may be required before 
Egypt will enjoy full judicial as well as political independence. The entire 
problem of the Capitulations is to be discussed at an international conference 
called by the Egyptian Government at Montreux, Switzerland, April 12, 1937. 
In its invitation the Government has indicated certain demands. First, that 
during the “transitional régime” all jurisdiction by Consular Courts, including 
questions of “personal status,” shall be transferred to the Mixed Courts. 
Second, that the term “foreigner” shall not apply to the vast army of privi- 
leged persons, most of whom were born in Egypt, variously denoted as “res- 
sortissants” or “protégés.” Third, the competence of the Mixed Courts in a 
case involving foreigners is to be determined by the nationality of the parties 
concerned, “without regard to mixed interests which might be indirectly en- 
gaged.” How this would affect stockholders in corporations is not clear. 
Fourth, the Mixed Courts may not pass on the validity of Egyptian legisla- 
tion affecting foreigners. 

It may be readily appreciated that, unless a preliminary understanding has 
been reached by Great Britain and other interested Powers concerning these 
extremely complicated matters, the Montreux Conference promises to be ex- 
ceedingly difficult. It may end either in a deadlock or an unsatisfactory 
modus operandi. A remarkable concession, however, has been made by Great 
Britain in the Annex to Article 13 of the Treaty of Alliance, whereby Egypt 
apparently may exercise the right of abolishing the capitulatory régime by 
unilateral action. “It is understood that in the event of its being found im- 
possible to bring into effect the arrangements referred to . . . the Egyptian 
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Government retains its full rights unimpaired with regard to the capitulatory 
régime, including the Mixed Courts.” If this should eventuate, then Egypt 
will have gone much further than may have been desired by some of her 
wisest patriots. Zaghloul Pasha, the great Egyptian Nationalist leader, said 
in 1919 that “we seek complete independence but not an independence which 
shall affect the capitulatory rights of foreigners either as concerns the laws 
or the jurisdiction of the Mixed Courts.” 

The United States obviously has not a big stake in Egypt, though curiously 
enough there are three American judges in the Mixed Courts: Justice Jasper 
Yates Brinton of the Court of Appeals in Alexandria, Judge Robert L. Henry 
of the Court of First Instance in Alexandria, and Judge Julien Wright of the 
Court of First Instance in Cairo. Whatever the issues at stake, the United 
States is not likely to insist on greater privileges than those which may be 
claimed or renounced by Great Britain. It is quite clear that the ultimate 
fate of the capitulatory régime lies in British hands. In any event, Great 
Britain, by its most adroit statesmanship and diplomacy, has secured, through 
this Treaty of Alliance with Egypt, an amicable solution of a most embarrass- 
ing problem. The best interests of both countries, as well as of other interna- 
tional relations, may have been reasonably insured for another generation. 

Puitip MarsHALL Brown 


THE NEW TREATIES BETWEEN THE UNITED STATES AND PANAMA 

On March 2, 1936, the United States and Panama signed four conventions 
clarifying the relations between Panama and the Canal Zone.!' These con- 
ventions were submitted to the Senate of the United States and the Assembly 
of Panama for approval. The Assembly consented to the conventions last 
December, and they are now pending before the Foreign Relations Committee 
of the United States Senate. The official texts of these conventions have not 
as yet been made public by the United States Government, and the remarks 
here made are based upon information regarding these conventions obtained 
from other sources. 

When the so-called Taft Agreement was abrogated by the United States 
in 1924,? negotiations for a new treaty covering that agreement and other 
questions were begun, culminating in the signature of the convention of July 
28, 1926. This convention was rejected by the Assembly of Panama, and 
consequently was not passed upon by the United States Senate. The treaty 
failed in Panama apparently for the reason that when it was made public it 
was found not to meet the country’s aspirations for the exercise of the sover- 
eign powers so much restricted by the Treaty of 1903. This disappointment 

1 The four conventions are: a general treaty revising in some respects the Treaty of 1903, 
with sixteen exchanges of notes relating thereto; a convention for the regulation of radio 
communications in Panama and the Canal Zone, with three exchanges of notes; a convention 
providing for the transfer to Panama of two naval radio stations; a convention with regard 


to the construction of a trans-Isthmian highway between the cities of Panama and Colon. 
2 See editorial in this JouRNAL, Vol. 20 (1926), p. 117. 
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had reference to objectionable powers of the United States in respect of taking 
additional lands and waters from Panama for the use of the Canal, the 
general sale through commissaries in the Canal Zone of articles brought in 
duty-free in competition with Panamanian merchants, the virtual control of 
cable and radio communication, the freedom from port charges of vessels 
touching at Panama’s own ports in the Zone. Besides, the new treaty in- 
sisted on distasteful requirements such as an expensive system of military 
highways in Panama to be maintained by her and of which the United States 
had free use, including the right to construct and operate telegraph and 
telephone lines thereon. The storm of objections to a number of provisions 
wrecked the hope of approval in Panama. 

After the failure of the proposed treaty, it is understood that many provi- 
sions of the Taft Agreement were tacitly lived up to by both countries. 

Further negotiations between the two countries were at a standstill until 
President Arias of Panama visited this country in the fall of 1933 for the 
purpose, among other things, of conferring with President Roosevelt in regard 
to certain questions pending between the two countries. The two Presidents, 
on October 17, 1933, issued a joint statement which established the broad 
lines of a policy of codperation and became the starting point of new negotia- 
tions ending in the treaties signed in March, 1936. It has been the general 
purpose of the United States to meet the legitimate complaints on the part of 
Panama without sacrificing “any rights deemed essential by this Government 
for the efficient operation, maintenance, sanitation and protection of the 
Canal.” 

The treaties signed March 2, 1936, are quite different in text and import 
from the abortive treaty of 1926. By the former, Panama has regained her 
status as an independent nation in many respects, and the United States has 
taken her into partnership in the Panama Canal enterprise. 

The United States has given up her guaranty of the independence of 
Panama, and in place of this both countries make a joint declaration in the 
sense of the joint Presidential statement of October 17, 1933, that the Treaty 
of 1903 ‘contemplates the use, occupation and control by the United States of 
the Canal Zone for the purpose of the maintenance, operation, sanitation and 
protection of the Canal,” and the two countries declare their willingness to co- 
operate, so far as it is feasible to do so, for the purpose of ensuring its benefits 
to all nations. In the event of danger to the security of Panama or the neu- 
trality or security of the Canal, the two countries “will take such measures 
of prevention and defense as they may consider necessary for the protection 
of their common interests”; and if such measures may affect the territory 
under the jurisdiction of either, the matter will be a “subject of consultation 
between the two Governments.” All this is quite different from the crisp 
unilateral guaranty of 1903. 


* Department of State Press Release, March 2, 1936. 
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The United States also has renounced the grant made to it “in perpetuity” 
of the right to acquire additional lands and waters for use in connection with 
the Canal in exchange for the recognition of the “joint obligation” of the two 
countries ‘‘to ensure the effective and continuous operation of the Canal and 
the preservation of its neutrality.” If further lands and waters should prove 
to be necessary, the two countries “will agree upon such measures as it may be 
necessary to take in order to ensure the maintenance, sanitation, operation 
and protection of the Canal.” In addition, the United States has given up the 
right to acquire property in the cities of Panama and Colon and adjacent 
waters and territory by the exercise of eminent domain, leaving only the 
right to acquire such property by negotiated purchase. These provisions 
remove a menacing cloud which Panama felt was creeping over her territory 
in and along the Canal Zone. 

In an effort to solve the questions left open by the termination of the so- 
called Taft Agreement, the proposed treaties endeavor to regulate the com- 
mercial relations between the Canal Zone and Panama more or less along the 
lines indicated in the joint Presidential statement above mentioned. Thus, 
it is recognized that Panama, as a sovereign Power, is entitled to the com- 
mercial advantages inherent in her geographic position on the great Isthmian 
waterway. Consequently, in the new treaty the articles of the proposed 
treaty of 1926 relating to the sale of duty-free goods by United States com- 
missaries to Panamanians and to ships transiting the Canal were retained 
and amplified so that Panamanian merchants shall have opportunity to sup- 
ply this trade and not be subjected to unfair competition. The idea is that 
the Zone should be occupied and controlled exclusively for the purposes of the 
Canal and not be opened to the commerce of the world as an independent 
colony in the midst of Panama. The United States is to permit defined 
classes of persons to live in the Canal Zone, generally persons having some- 
thing to do with the Zone, the Canal, the Panama Railroad and certain reli- 
gious and welfare work, and only to these persons residing in the Zone are the 
commissaries allowed to sell. Moreover, the United States is not to permit 
any new business to be established in the Zone except in “direct relation” to 
the Canal enterprise. 

Article IX of the 1903 treaty is superseded. Panama acquires the right to 
impose taxes and other charges on vessels touching at Colon and Panama and 
on the officers, crews and passengers if they enter the Republic. Panama also 
obtains the right to establish at the terminal ports of the Cana] Panamanian 
customs houses and guards for the collection of duties on imports destined 
for Panama, the prevention of smuggling and the control of immigration into 
the Republic of Panama. The United States is to provide free sites for these 
customs houses, within which Panama is to exercise exclusive jurisdiction as 
set forth in the treaty. 

By this suppression of Article IX of the old treaty, the United States ap- 
pears to recover the right to impose taxes, tolls and other charges at the 
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entrance ports of the Canal, but apparently loses the general advantage of 
free ports at these points and at Panama and Colon, as well as the rights of 
anchorage, repairing, transshipping, etc., in the latter cities. Both countries 
are to enjoy somewhat reciprocal tax exemptions as to goods and persons pass- 
ing between the Zone and the Republic under certain conditions. 

The Treaty of 1903 provided for an annuity to Panama of $250,000 in 
“gold coin of the United States” in compensation for the rights accorded to the 
latter country. After the action of Congress devaluing the dollar and in- 
validating the gold clauses in contracts, the United States offered the pay- 
ment of this annuity in current dollars, but Panama refused to accept such 
payment in lieu of “gold coin.” The Panamanian contention was that an 
international agreement could not be changed, diminished or impaired by the 
act of only one of the parties and that Congress might continue to reduce the 
gold content of the dollar until the annuity became valueless. In recognition 
of this argument, the United States under the new treaty has agreed to pay 
430,000 balboas, or approximately $430,000, yearly, in order to equalize the 
disparity in the present gold value of the dollar. 

In place of the system of military highways set forth in the proposed treaty 
of 1926, the new treaties provide for a corridor under the jurisdiction of 
Panama to the city of Colon, a corridor under the jurisdiction of the United 
States to the Madden Dam, and a trans-Isthmian highway largely in Pan- 
amanian territory from Panama to Colon—all practically open to equal use 
by both countries. It is interesting to note the more or less reciprocal nature 
of these grants. 

Instead of the virtual American control of radio communication contended 
for by the United States under the 1903 treaty, the new conventions on this 
subject provide for the transfer of two naval stations to Panama and for the 
cooperation of the two Governments in regulating the interference and opera- 
tion of their neighboring stations on the Isthmus with special reference to the 
operation, protection and neutrality of the Canal. In time of peace there is 
to be more or less independent control on a basis of codperation, but in time 
of emergency there is to be joint control—“everything relating to radio com- 
munication, including broadcasting, shall be done or supervised jointly.” 
One exception is that all traffic relating to the operation and protection of the 
Canal is to be handled by United States stations.* 

Panama has bided her time until the pendulum has swung toward the satis- 
faction of national aspirations based on the principle of equality of nations. 
She has desired new treaty relations with the United States inspired by the 
high purposes: not to diminish her prestige as a nation, not to reduce the 
revenues of her Government, and not to injure the prosperity of her people. 
It may be said that she has achieved a notable success in these directions. 

L. H. 


‘The nature and scope of the Radio Conventions can not be adequately presented in 
the space here available. 
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RESPECT DUE TO FOREIGN SOVEREIGNS 

The advance of democracy and the improvement in the means of com- 
munication have combined to place the liberal group of states in a veritable 
dilemma. On the one hand, governments immediately responsible and, 
therefore, responsive to public opinion, must be prepared to take action in 
the presence of a general wave of popular indignation whenever co-religion- 
ists or political sympathizers are maltreated in other states; and, on the other 
hand, governments of the liberal states cannot disregard their obligation to 
refrain from any interference in the internal affairs of another state. In 
this embarrassing situation statesmen are sometimes inclined to blow now 
hot, now cold. Our own chief executive has not evinced any such tendency 
and, leading public opinion, has undoubtedly voiced the general sentiment of 
this nation in recent addresses when he lauded democracy and criticized, 
directly and by implication, the autocratic régimes and the militaristic poli- 
cies prevalent in certain European states. He was, however, careful not to 
specify them by name. 

But the members of our legislative bodies and our state and local officials 
are not always so circumspect. When the mayor of an American city con- 
taining more inhabitants than are to be found in many of the states of the 
world, launched a vituperative personal attack upon the dictator of a great 
state with which we have extensive commercial and cultural relations, it be- 
came incumbent upon our Secretary of State, in answer to the ensuing formal 
protest, to express his regret at the occurrence, and it was natural that he 
should seek to avoid further responsibility on the ground of the well known 
freedom of speech which prevails in this country. The press of the state in 
question responded by virulent and insulting criticism of American condi- 
tions and characteristics, and our Department of State found it requisite to 
make representations on our own account. Such ebullitions and manifesta- 
tions of irritation are incidents in the great world-wide campaign which is 
now in progress between the opposing philosophies of government. In sub- 
mitting these contradictory plans of government to the peoples of the world, 
it is impossible to avoid some crossing of the diplomatic wires and the engen- 
dering of no little irritation between the responsible authorities of opposing 
tendencies. Under such circumstances it is difficult to apply the rules of in- 
ternational law, and the appeasement of the irritation must be left largely to 
the deft art of diplomacy, which essays to be all things to all forms of gov- 
ernment, to reconcile these opposing views, and to offer a working compromise 
which will not wound national sentiments and aspirations. 

We must not, however, forget that there are certain well-defined principles 
of international law which do apply in the premises. In the first place, every 
state is required by the law of nations to see that within and throughout its 
whole extent due respect is shown to the insignia and to the person of the head 


1 See Press Releases of the Dept. of State, March 6, p. 133, and March 20, p. 157. 
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of every other foreign state. Our own citizens may, if they choose, within our 
family circle as it were, write or say what they like about our President. The 
head of our state combines with that high office another distinct quality of 
party chief and, as such, must expect to be the target for criticisms not only 
from private citizens but also from any state or municipal officer who may care 
to assume personal responsibility for such utterances; but when officers em- 
ploy a similar license in attacks upon the heads of foreign states, the nation as 
a whole is required to assume a certain responsibility for their acts. We can- 
not hide behind our Federal system, for, obviously, foreign governments can- 
not call our municipalities or the states of our Union directly to account, and 
so, logically and through the application of the well-known principles of inter- 
national law, we must assume before other nations responsibility for the acts 
of our officials. We may prefer to make such honorable amend as we can 
to the foreign state rather than to adopt the measures necessary to enable us 
to restrict and punish those guilty of such violations of our obligations toward 
a sister state, but we undoubtedly have the authority to enact legislation effec- 
tive for this purpose. Yet it is not likely that any administration would care 
to tread this path. 

When Lord Palmerston, in 1858, at the height of his political power and 
prestige, moved to secure the adoption by Parliament of legislation necessary 
to prevent conspirators from using British soil as a base for their plots and at- 
tacks against the governments of other states—and more especially for the 
purpose of preserving good relations with France—he was hurled from his 
high estate by the indignant revolt of the members of that body. His fall 
was a lesson which succeeding governments in Great Britain and elsewhere 
have not forgotten. 

In France there exists a provision which gives the government power to pun- 
ish anyone whose conduct is such as to endanger reprisals from a foreign state; 
yet when the Spanish writer Ibafiez took advantage of his refuge within the 
French border to hur! his libelous darts at the Spanish King, the French Gov- 
ernment, fearing popular resentment, remained passive and even went so far, 
if rumor is correct, as to induce the Spanish authorities to request the French 
Government to refrain from prosecuting the author of the attacks. On the 
surface this resulted in a saving of face for the two governments, but one 
may doubt whether it did much to preserve a cordial feeling between the two 
states. 

In the early days of our republic, McKean, Chief Justice of Pennsylvania, 
called to the attention of the grand jury in Philadelphia certain publications 
of Cobbett and others grossly attacking the King of Spain as the “supple tool 
of the French nation.” In the course of his charge the eminent justice said: 


At a time when misunderstandings prevail between the Republic of 
France and the United States, and when our General Government have 
appointed public ministers, to endeavor to effect their removal and re- 
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store the former harmony, some of the journals or newspapers in the city 
of Philadelphia have teemed with the most irritating invectives, couched 
in the most vulgar and opprobrious language, not only against the French 
nation and their allies, but the very men in power with whom the minis- 
ters of our country are sent to negotiate. These publications have an evi- 
dent tendency, not only to frustrate a reconciliation, but to create a rup- 
ture and provoke a war between the sister Republics, and seem calculated 
to villify—nay, to subvert—all republican governments whatever. 

Impressed with the duties of my station, I have used some endeavors 
for checking these evils, by binding over the editor and printer of one of 
them—licentious and virulent beyond all former example—to his good 
behavior; but he still perseveres in his nefarious publications. He has 
ransacked our language for terms of insult and reproach, and for the 
basest accusations against every ruler and distinguished character in 
France and Spain with whom we chance to have any intercourse, which 
it is scarce in nature to forgive—in brief, he braves his recognizance and 
the laws. It is now with you, gentlemen of the grand jury, to animad- 
vert on his conduct; without your aid it cannot be corrected. The Gov- 
ernment that will not discountenance, may be thought to adopt it, and be 
deemed justly chargeable with all the consequences. 

Every nation ought to avoid giving any real offense to another. Some 
medals and dull jests are mentioned and represented as a ground of quar- 
rel between the English and Dutch in 1672, and likewise called Louis the 
XIV to make an expedition into the United Provinces of the Netherlands 
in the same year, and nearly ruined the commonwealth? 


Although the jury failed to heed this charge and thereby paralyzed the 
taking of any effective corrective action, Chief Justice McKean correctly 
stated our international responsibility. 

In 1902 a Swiss newspaper published a statement which was considered as 
an insult to the memory of King Humbert I of Italy.2 Switzerland later 
made provision to repress similar offences directed against the heads of for- 
eign states and governments. 

John Peltier, the French refugee, was prosecuted in the British courts in 
1803 for libel on Napoleon Bonaparte, then First Consul of the French Re- 
public. Lord Ellenborough tried the case, and notwithstanding the able 
defense of MacIntosh, perhaps the outstanding British authority on 
international law, the jury found his client Peltier guilty, but as war soon 
broke out between Great Britain and France, Peltier was not called upon to 
receive judgment.* 


* As given in Moore’s International Law Digest, Vol. II, pp. 161-162, quoting Francis 
Wharton in Criminal Law Magazine, Vol. 6, p. 176. 

® See Kebedgy in the Revue général de droit international public, Vol. IX, p. 719; Ferringni, 
Les souverains étrangers et le droit italien, 1903, as cited in Paul Fauchille, Traité de droit 
international public (Paris, 1926), Vol. I, Pt. III, p. 16, § 646. 

‘See State Trials (Howell), Vol. XXVIII, pp. 530-615, cited in Phillimore’s International 
Law, 2d ed., Vol. 1, p. 447. An interesting account of the trial of John Peltier with the 
defence by Mr. Mackintosh, was taken down in shorthand and printed for Mr. Peltier by 
Cox, Son and Baylis, London, 1803. 
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In view of the delicate situation in the world today, it is incumbent upon 
every official in the United States, be he federal, state, or municipal, to re- 
member his responsibility and to refrain from any attacks upon the head of a 
foreign state. If he must indulge in such irresponsible conduct, let him select 
as his target one who does not require the maintenance of personal prestige for 
the security of his person and the continuance of his political régime. 

When the mayor of the second city in this country sought to secure the 
support of ignorant masses by promising to free them from the control of a 
foreign king and to chastise him when they should meet, we failed to note 
any Official protests from the government of that august personage beyond 
the seas. When the soldiers of Diocletian brought in the zealots who had 
been guilty of smashing the noses of his own replicas in marble, the emperor, 
running his hand over his visage, remarked, “I do not feel the injury,” and 
let them go. 

Yet we cannot push the principle of state independence to the limit of re- 
fusing to recognize that we have any concern in that which occurs beyond 
our borders. That great jurist John Westlake, referring to the moral effect 
on neighboring populations of the treatment of individuals in another state, 
declared: 


Where these include considerable numbers allied by religion, language or 
race to the populations suffering from misrule, to restrain the former from 
giving support to the latter in volation of the legal rights of the misruled 
state may be a task beyond the power of their governments, or requiring 
it to resort to modes of constraint irksome to its subjects, and not neces- 
sary for their good order if they were not excited by the spectacle of 
miseries which they must feel acutely. It is idle to argue in such a case 
that the duty of the neighboring peoples is to look on quietly. Laws are 
made for men and not for creatures of the imagination, and they must 
not create or tolerate for them situations which are beyond the endurance, 
we will not say of average human nature, since laws may fairly expect 
to raise the standard by their operation, but of the best human nature 
that at the time and place they can hope to meet with.5 


It is the task of international law to find some equitable and workable com- 
promise to reconcile the right, on the one hand, of each state within its terri- 
tory to apply such rules and principles as it deems best with its obligation; 
on the other hand, to refrain from conduct which is so arbitrary and extreme 
as to disregard the generally recognized principles of humane treatment as 
understood by the majority of civilized states. Euery C. STOWELL 


“NEUTRALITY” AND CIVIL WARS 
Weird things are done nowadays in the guise and under the name of “neu- 
trality.” An interesting exemplification of this conclusion may be found in 
the Spanish Civil War embargo enacted by Congress last January and in the 
provisions governing civil strife of the Pittman and McReynolds Resolutions 


5 John Westlake, International Law, Vol. 1, pp. 319-320. 
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recently passed by the Senate and House, respectively, but still in conference 
at the time of writing. 

Karly in January, 1937, great excitement was aroused by the fact that a 
New Jersey dealer in used machinery had taken out a license to ship second- 
hand airplanes and parts to the Spanish Government at Madrid. A so-called 
Non-Intervention Committee sitting at London had resolved, with prob- 
lematical success, to keep arms and ammunition from both the constituent 
government and the rebel government in Spain. Civil wars having been un- 
provided for by the American neutrality legislation of 1935 and 1936, the De- 
partment of State at once sought an amendment of the law so as to cover 
such conflicts. In unseemly haste, and after an attempt by coast guard 
vessels to stop the sailing of a freighter carrying some of the airplane parts, 
Congress passed on January 9 the Pittman Resolution extending the prohibi- 
tions of the 1935 act to Spain.* 

This was thought to be neutrality legislation. But it seems more like the 
precise opposite. International law requires the United States to treat the 
elected government of Spain as the lawful government of Spain and, until the 
belligerency of the rebels is recognized, as the only government entitled to re- 
ceive the assistance of the United States in suppressing armed opposition. 
The 1912 and 1922 Congressional Resolutions had provided that whenever 
the President of the United States considered that arms from this country 
would help to promote domestic violence in Latin America or China he was 
privileged to order an embargo. While these embargoes had not always 
worked effectively, and particularly in Mexico had enabled the President to 
act unneutrally by laying and lifting embargoes against factions, as his policy 
dictated, the fact is that in most instances the embargo had been imposed on 
rebels.2, This was the point of President Wilson’s Mobile speech of 1913.8 
In his speech before the Second Pan American Scientific Congress of Janu- 
ary 6, 1916, President Wilson had advocated an agreement that the states of 
the Americas “will prohibit the exportation of the munitions of war for the 
purpose of supplying revolutionists against neighboring governments.” * At 
the Sixth Pan American Conference at Havana in 1928 a Convention on the 
Rights and Duties of States in Event of Civil Strife, to which the United 
States is a party, was signed. It forbids “traffic in arms and war material, 
except when intended for the government, while the belligerency of the rebels 
has not been recognized, in which latter case the rules of neutrality shall be 
applied.” 5 

1§. J. Res. No. 3, which was approved Jan. 8, 1937, and became Public Res. No. 1, 75th 
Cong., Ist Sess. Text in this JourNAL, Supp., p. 102. 

? The application of the embargo “under such limitations and exceptions as the President 
prescribes” afforded much opportunity for discrimination and evoked criticism. The em- 
bargo was not happily applied to the Vargas insurgents in Brazil in 1930, two days before 
they took over the government. 

3 President Wilson’s Foreign Policy, p. 19. 4 Tbid., 161. 


5 Treaty Series No. 814, ratified by the United States, May 21, 1930, Art. 1, para. 3; this 
JOURNAL, Supp., Vol. 22 (1928), p. 160. 
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International law also requires that revolutionists receive no aid or comfort 
from the United States. During the ten years of the Cuban insurrection, 
from 1868 to 1878, and during the three years from 1895 to 1898, the United 
States strictly observed its obligations to Spain and treated the rebels in such 
a manner as to avoid giving offense to the Spanish Government. At the be- 
ginning of the American Civil War, several of the important arsenals were 
located in the South. Had England or any other foreign country undertaken 
to embargo arms to both the North and the South, the North might easily have 
lost the Civil War. 

The Pittman Spanish Civil War Resolution reversed this legal order by 
placing unrecognized rebels and the constituent government in Spain on the 
same footing. The Pittman and McReynolds Neutrality Resolutions of 
1937, designed as more permanent legislation, while automatically imposing 
an arms embargo when the President finds and proclaims the fact that an in- 
ternational war exists, authorizes the President to impose such an embargo in 
civil wars, only when he considers that they have reached “a magnitude or 
[are] being conducted under such conditions” that the export of arms, am- 
munition and implements of war would, in his opinion, “threaten or endanger 
the peace of the United States.” ® This is a curious provision. Apparently 
arms and ammunition may be freely exported to a country in civil war until, 
perhaps by the use of arms shipped from the United States, the faction beaten 
at the polls will have given the insurrection a “magnitude” or “conditions” 
which might “threaten . . . the peace of the United States.” Thereupon, 
the further export of arms is prohibited. The insurrectionists then receive 
the assurance that the President will treat both constituent government and 
rebels on an equal footing. This is an encouragement to violence. Thus, 
the executive discretion involved in determining when the embargo—man- 
datory on arms but discretionary as to commodities permitted to be carried 
in American vessels—shall be imposed, gives the President the opportunity, 
possibly neither sought nor intended, to determine the outcome of foreign 
civil wars and to impair the independence of weak states. It is understood 
that in January, 1937, the belligerency of the Franco faction in Spain had not 
been recognized by the United States, and recognition of belligerency appears 
not to be the test for the application of embargoes. That, at least, would 
help to regularize the policy. Epwin BorcHarpD 


NEUTRALITY LEGISLATION—1937 
The neutrality laws of 1935 and 1936 have already been discussed in this 
JOURNAL.’ Since the latter act will expire by its own terms on May 1, 1937, 
the Congress has necessarily considered its reénactment and its modification. 
As this comment is written, a bill has passed the Senate and another bill 
*S. J. Res. No. 51, Sec. 1-a, 75th Cong., Ist Sess. (Jan. 22, 1937), passed the Senate March 
3, 1937; H. J. Res. 242, ibid., H. Rep. 320, passed the House March 18, 1937. 


1 Vol. 29 (October, 1935), p. 665; Vol. 30 (April, 1936), p. 262. See also Dumbauld, 
“The Neutrality Laws of the United States,” supra, p. 258. 
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with slightly different provisions is about to be passed by the House. It is 
anticipated that the two bills will be reconciled in conference and a single bill 
enacted. There is little likelihood of important modifications being intro- 
duced.? The purpose of this comment is to trace the legislative development 
up to March 10, 1937. It will be convenient to consider the several proposals 
submitted in both houses according to the subject matter involved. First, it 
may be noted that the bill reported out by the Senate Foreign Relations 
Committee on February 23% was the Pittman bill* which had been sub- 
stantially amended by its author and by the Committee since he introduced 
it on January 22, 1937. This bill with minor amendments was passed by the 
Senate on March 3, 1937, by a vote of 63 to 6.5 The Committee on Foreign 
Affairs of the House reported out on February 25, 1937,° the McReynolds bill ? 
which was introduced in the House on January 25 in substantially the same 
form. 


The issue of presidential discretion 


In 1935 and 1936 opinion was sharply divided between those who wished 
to give the President power to discriminate between or among belligerents 
and those who wished to ensure impartiality which is the legal essence of neu- 
trality. The former group desired to make possible the codperation of the 
United States against a state which might be considered an “aggressor,” 
particularly in cases where the members of the League of Nations were ap- 
plying sanctions. In 1937 that issue was practically dead. Even the Ad- 
ministration abandoned the hopeless effort to secure such discriminatory au- 
thority. Of the thirteen bills introduced in the House and of the five bills 
introduced in the Senate which have been examined, no one is based on the 
discriminatory policy. 

However, most of the bills would give the President more or less discretion 
as to the application, extension and withdrawal of various measures designed 
to safeguard American neutral interests. In the Senate the Clark-Bone- 
Vandenberg-Nye group were opposed to presidential discretion, but an 
amendment proposed on the floor by Senator Vandenberg with the purpose 
of limiting such discretionary power was lost by a vote of 24 to 48.5 On the 
other hand, an amendment offered by Senator Borah to enhance presidential 
discretionary power in one particular was lost 31 to 43.9 Detailed reference 
to the points at issue will be made later. 

? The McReynolds bill passed the House 374 to 12 on March 18 with minor amend- 
ments. The most important one would limit the operation of Sec. 4 to a two-year period. 


On the issue of presidential discretion, discussed hereafter, the views of the Senate and 
House seem to be wide apart. 


3 Senate Report No. 118, 75th Cong., Ist Sess. 48. J. Res. 51. 
5 Cong. Rec., Vol. 81, p. 2260. 6 House Report No. 320, 75th Cong., 1st Sess. 
7H. J. Res. 242. ® Cong. Rec., Vol. 81, p. 2251. 


* Ibid., p. 2255. As the debate opened on the floor of the House on March 12, it was 
reported that sentiment was generally in favor of the discretionary provisions. New York 
Times, March 13, 1937. 
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The question of embargoes 


The 1935 Act, by Section 1, called for a mandatory embargo on exports 
of arms, ammunition and implements of war. The 1936 Act added a manda- 
tory embargo on loans and credits, subject to the President’s power to make 
exceptions for “ordinary commercial credits” and “short-time obligations.” 
These provisions were retained in the Pittman bill and in the McReynolds 
bill. The Thomas bill 1° would have given the President discretion to apply 
or withhold the application of the arms embargo and, consequently, of the 
financial embargo which is made contingent thereon. The Lewis bill 1! would 
have left the President the broadest possible discretion as to time and extent 
of any embargoes. No other bill examined sought to alter the existing law 
in these respects. 

In 1935 and 1936 there was considerable debate on the question of providing 
for embargoes on articles other than arms, ammunition and implements of 
war.!2, That debate has continued with widespread approval of the general 
idea of permitting increased restrictions. Three principal ideas have been 
advanced: one, grant the President authority to add other articles to the list; 
two, provide for limiting other exports to a quota basis; three, deal with other 
commodities on a cash and carry basis or restrict their transportation in 
American bottoms. Under the existing law, it is already unlawful for any 
American vessel (aircraft is now added) to carry arms, ammunition or im- 
plements of war to or for a belligerent. The Pittman bill contains in Section 
2(a) a new provision that when the President finds it necessary to “promote 
the security and preserve the peace or neutrality of the United States” etc., 
he shall enumerate additional articles or materials and thereafter such articles 
or materials may not be carried in an American vessel or aircraft to a bel- 
ligerent destination. In regard to the application of this rule, and the 
enumeration of the commodities covered, the President has discretion. The 
provision in the McReynolds bill (Section 4(a)) is similar. On the floor of 
the Senate this discretionary feature was unsuccessfully attacked by Senators 
Vandenberg and 

Subsequent to the introduction of his first bill, Senator Pittman added a 
provision taken substantially from the Clark-Bone-Vandenberg-Nye bill '4 
and embodying the so-called “cash and carry” plan. In one form or another, 
this plan appeared also in the McReynolds bill, the Luckey bill,!5 the 
Maverick bill 1° and the Voorhis bill..7 In the Pittman bill, as reported out 


10S, J. Res. 47, introduced on Jan. 19, 1937. 

11 §, 1249, introduced on Feb. 1, 1937. 

12 For definition of the terms see this JouRNAL, Supp., Vol. 30 (1936), pp. 112-113, and 
Supplement to this number, p. 103. 

18 Cong. Rec., Vol. 81, p. 2251. 148, J. Res. 60, introduced on Feb. 1, 1937. 

8H. J. Res. 233, introduced on Feb. 18, 1937. 

16 H. J. Res. 202, introduced on Feb. 8, 1937. 

17H, R. 3875, introduced on Jan. 28, 1937. 
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by the Committee on Foreign Relations, this provision is in Section 2 (b) 
as follows: When the President has, under Section 1, proclaimed the existence 
of an international or civil war, it is unlawful to export or transport in a vessel 
of any nationality to or for a country named in such proclamation,!® “any 
articles or materials whatever until all right title and interest therein” shall 
have been transferred to foreign ownership. The shipper must make a 
declaration under oath that no American citizen retains any such right, title 
or interest, and such declaration is “a conclusive estoppel” against any Amer- 
ican claim in the goods covered thereby. American underwriters may insure 
such goods, but such insurance shall not be deemed an American “interest” in 
the goods and no insurance policy or a loss thereunder “shall be made a basis 
of any claim put forward by the Government of the United States.” In the 
debate on the floor, an amendment proposed by Senator Bone was carried so 
as to make clear that no insurance claim can be made even for the vessel in 
such cases.!® Senator Borah objected to this whole section because in his 
opinion it was an unnecessary retreat from assertion of American rights. He 
proposed an amendment giving the President discretion as to whether or not 
to invoke this provision, but his amendment was defeated, 31 to 43.° 

In the McReynolds bill as reported out by the House Committee on Foreign 
Affairs, Section 4 (b) contains a similar cash and carry provision, except that 
the President is given discretion as to when he will bring the rule into play 
and to modify or limit it as he finds that American interests require. As 
explained by Chairman McReynolds in the Committee Report, this would 
enable the President “to keep our trade, as much as possible, out of war zones, 
but not to deprive us of trade in those zones where we cannot be involved in 
such a war.” The extent of Presidential discretion is thus squarely in issue 
between the two houses on this part of the bill. 

The quota limitation idea is not found in either the Pittman or the Mc- 
Reynolds bill, although it had been favored by the Administration in 1936. 
It was included in the Kopplemann bill.?? 


Travel of Americans on belligerent vessels 


Section 6 of the present law gave the President authority to forbid Amer- 
icans to travel on belligerent vessels except at their own risk. Section 9 of 
the Pittman bill makes such travel automatically unlawful when the Presi- 
dent issues a proclamation under Section 1, subject to certain exceptions and 
rules and regulations. By the blanket provision of Section 11, a violation 
of this provision would make the offender subject to a fine of $10,000 or im- 

18 In the Clark-Bone-Vandenberg-Nye bill the destination is described as ‘‘any port or 
place which can be reached only by traversing the waters adjacent to a belligerent state 
which are within the zone of belligerent operations as determined by the President.” 
This idea was rejected in Committee; see Report No. 118, p. 4. 


19 Cong. Rec., Vol. 81, p. 2254. 20 Tbid., p. 2255. 
21H. R. 1491, introduced Jan. 5, 1937. 
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prisonment for five years or both. The McReynolds bill (Section 9) still 
leaves discretion to the President to invoke this rule, but if he does, the act is 
unlawful and not merely at the person’s risk. The Clark-Bone-Vandenberg- 
Nye bill was in this respect closer to the McReynolds bill but it added a clause 
stipulating that no American passport would be valid for such travel. The 
Thomas bill would have preserved the section of the present law without 
change. The Kopplemann bill made the provision mandatory but kept the 
“risk” theory. It barred also travel on any vessel, American or foreign, in 
war zones. The Voorhis bill kept the “risk” theory, made its application 
automatic and added the passport clause. The Luckey bill is similar to the 
Clark-Bone-Vandenberg-Nye bill in this respect. 


Application to civil wars 


As a result of the Spanish civil war, a Joint Resolution was rushed through 
Congress on January 8, 1937, making the arms embargo applicable to that 
particular conflict.22 The Pittman and McReynolds bills both would make 
the law applicable to civil wars as well as to international wars. They 
use the term “civil strife” and leave the President power to determine whether 
the “armed conflict is of such magnitude or is being conducted under such 
conditions” that the export of arms, ammunition and implements of war would 
threaten the peace of the United States. If he so finds, he proclaims the fact, 
and the various provisions of the law then become applicable. Most of the 
other bills dealt similarly with civil wars. There is no attempt to consider 
whether the belligerency of the parties has been recognized. 


Armed merchantmen 


The present law, in Section 5, empowers the President to bar or regulate 
the entrance of submarines into American waters. The Pittman and Mc- 
Reynolds bills, in Section 8, include armed merchant vessels with submarines. 
Like provision was made in the Kopplemann bill, the Voorhis bill, the 
Maverick bill, the Luckey bill, the Clark-Bone-Vandenberg-Nye bill and the 
Shanley bill.28 This desirable addition to the law had been strongly recom- 
mended by Mr. Charles Warren.** The subject was discussed in the hearings 
before the Senate Foreign Relations Committee and the House Committee 
on Foreign Affairs in 1936 but no action was taken on it at that time. 


Sundry provisions 


The Pittman bill and the McReynolds bill are similar in making slight 
amendments to the provisions dealing with the National Munitions Control 


22 Pub. Res. No. 1, 75th Cong., Ist Sess. Text in Supplement to this Journat, p. 102. 
see also this JoURNAL, Vol. 31, p. 74. 

23H. J. Res. 181, introduced Feb. 1, 1937. 

% “Safeguards to Neutrality,’”’ 14 Foreign Affairs, 199 (Jan., 1936). 
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Board. The principal change is the reduction of the registration fee from 
$500 to $100 for persons doing a business of less than $50,000 a year. 

Both the Pittman and the McReynolds bills retain the provision of the 
existing law relative to the use of American ports as a base of supply. 

The existing law provides that after the President has issued a proclama- 
tion under Section 1, it shall be unlawful for any American vessel to carry any 
arms, ammunition or implements of war to or for a belligerent. The Pittman 
bill adds a new provision (in Section 10) providing that it shall be unlawful 
under such circumstances for any American vessel engaged in commerce with 
a belligerent country “to be armed or to carry any armament, arms, ammuni- 
tion or implements of war,” except small arms authorized by the President to 
be carried by the officers of vessels for the preservation of discipline. This 
provision is not found in the McReynolds bill. 

Both bills provide for the repeal of the act of August 29, 1916, relating to 
the sale of ordnance and stores to the Government of Cuba. 

Some importance is attached in the Report of the Committee on Foreign 
Relations to the addition of Section 14 which grants the President power to 
make necessary rules and regulations not inconsistent with the provisions of 
the act. Section 12 of the McReynolds bill is similar. 

Both bills unfortunately retain the Latin American exception which is con- 
tained in Section 1 (b) of the present law. 

The McReynolds bill inserts a new provision not found in the Pittman 
bill, forbidding anyone in the United States “to solicit or receive any con- 
tribution” for belligerent governments. Mr. McReynolds explains in the 
Committee Report that “of course, this amendment does not undertake to 
prohibit any donations made by any citizens, neither will it interfere with any 
collections made for the Red Cross.’”’ A similar provision was proposed in 
the Quinn bill.?5 

One amendment proposed on the floor of the Senate which was accepted was 
that proposed by Senator Nye to fix the definition of “arms, ammunition and 
implements of war.”’ The amendment says that “they shall be those enu- 
merated in the President’s Proclamation No. 2136 of April 10, 1936.” There 
seems to have been no doubt that the President would have followed this 
precedent in the sense that the Administration definitely gave up any thought 
of extending those categories to include raw materials. The crystallization 
of the list, however, especially in what purports to be permanent legislation, 
is extremely unwise in view of the fact that technical developments must con- 
stantly change items to be included in such a list. Past experience with draw- 
ing up detailed lists of contraband should suffice to indicate the unsoundness 
of this provision. 

Both bills now wisely mention aircraft as well as vessels in dealing with 
the carriage of goods. However, no adequate study has yet been made of the 


% H. R. 3624, introduced Jan. 25, 1937. 
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problems of air transport of merchandise which will undoubtedly arise in 
the next war. 

It is unfortunate that neither the Pittman bill nor the McReynolds bill 
embodies the wise proposal contained in Section 8 of the Kopplemann bill 
and in Section 13 of the Voorhis bill providing that in cases of abuse of the 
American flag, the vessels guilty of such abuse may be barred from American 
ports. 

Among other rejected proposals are the following: limitation of alien 
propaganda, in the Ludlow bill;* the provision for expatriating any American 
who serves in foreign forces unless expressly authorized to do so by the laws 
of the United States; 27 the Fish proposal 28 asking the President to call a 
conference of the signatories of the Briand-Kellogg Pact “to consider a practi- 
cal method of carrying out the underlying purposes” of that treaty, “to dis- 
cuss the causes and cure of war” and to conclude new international agree- 
ments defining neutral rights and duties and to promote peace. 


Summary 


The Pittman bill as passed by the Senate has the following principal 
provisions: 

Automatic embargo on arms, ammunition and implements of war when in- 
ternational or civil war is proclaimed. However, the President has discre- 
tion in regard to civil wars so that he need not make such a proclamation in 
a conflict which does not affect the United States. 

Provisions for registration and licensing through the National Munitions 
Control Board. 

Once the Presidential proclamation is issued, it becomes unlawful for any 
American vessel to carry arms, ammunition or implements of war to or for a 
belligerent. 

When the Presidential proclamation is issued, it is unlawful to ship any 
articles whatever out of the country to or for a belligerent until all American 
interest therein has been divested. 

The President, exercising his discretion as to the necessity for such action, 
may place an embargo on other articles in addition to arms, ammunition and 
implements of war, and it is thereafter unlawful for any American vessel to 
carry such articles to or for a belligerent. This section, however, does not 
forbid the export of these commodities. 

The existing ban on loans and credits is continued. 

The existing provisions regarding the use of American ports as a base of 
supply are continued. 

The existing provisions regarding restriction on the entry of submarines 


2H. R. 4555, introduced Feb. 9, 1937. 

27 Phillips bill, H. R. 4710, introduced Feb. 12, 1937. This is a modification of Mr. 
Phillips’ earlier bill, H. R. 2002, introduced on Jan. 6, 1937. 

28H. J. Res. 179, introduced Feb. 1, 1937. 
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into American waters are continued. In this section armed merchantmen are 
now included. 

It is made automatically unlawful for American citizens to travel on bel- 
ligerent vessels after the President has proclaimed the existence of war. 

A new provision is added prohibiting the arming of American merchantmen. 

The Latin American exception is retained. 

The only substantial differences in the McReynolds bill are the following: 

First, the cash and carry provision providing for the divestment of Ameri- 
can interest before goods are shipped out of the country is not made auto- 
matic but may be applied by the President in his discretion. 

Second, the provision making it unlawful for American citizens to travel 
on belligerent vessels is not made automatic but may be invoked by the Presi- 
dent in his discretion. 

It is on this discretionary question that the two houses will need to reach 
some compromise agreement. It is to be hoped that, as in the last two years, 
the need for compromise will induce the insertion of a provision limiting the 
period during which the act is to remain in force. On March 10, Repre- 
sentative Shanley announced that he would introduce such a proposal.?® 
This provision, however, will be of no avail unless, in the meantime, a thor- 
ough study of the numerous unsolved problems is made either by an official 
government commission (by analogy to the official group now considering 
revision of the nationality laws) or by an outside group of experts (by analogy 
to the method used in studying the administrative reorganization of the 
government). Pup C. Jessup 


“NON-INTERVENTION” AND PERSONAL FREEDOM 

The State Department has recently announced its decision not to issue pass- 
ports to Americans wishing to travel abroad unless they take an oath not to 
visit Spain, and this restriction was at first extended even to members of 
hospital units desiring to assist the Spanish Government or the forces in in- 
surrection against it. This latter prohibition has recently been rescinded so 
that Americans bent upon the humanitarian purpose of aiding the wounded 
may proceed to Spain and undertake their philanthropic work.” 

This control of the movements of an American citizen abroad through the 
effect of the issuance of a conditional passport, presumably with the penalty 
of refusal of a renewal of the passport should the prohibition be violated, cer- 
tainly constitutes a serious interference with the liberty of the individual, and 
can only be justified if it is shown to be necessary for the conservation of the 
superior interests of the citizens of the United States as a whole. This step 
is along the same line as that taken by the Department of State when Ameri- 
can residents of Spain were notified that they must withdraw from that coun- 


29 New York Times, March 11, 1937. Mr. Fish was in accord; ibid., March 13. 
1 Dept. of State Press Releases, March 13, 1937, p. 139. 
8 Ibid., March 20, 1937, p. 154. 
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try and that the United States would not be responsible for the protection of 
those who should choose to remain in disregard of the notice requiring their 
withdrawal. Of similar purport is our legislative and executive action with- 
drawing the protection of our Government from those who ship supplies to 
Spain. 

These separate steps are said to be in conformity with the so-called policy 
of non-intervention in Spain, and to constitute an acquiescence in the similar 
policy adopted by the “non-intervention committee” of European Powers 
that has thrown a cordon about the Spanish frontiers and Spanish waters. 
When, however, one or more governments restrict the ordinary commercial 
and social intercourse with a state that has been duly recognized and has en- 
joyed constant economic and social relations with its neighbors, it is hardly 
appropriate to designate such a course as “non-intervention”’; it is more prop- 
erly to be considered as a policy of non-intercourse, and must be regarded as 
constituting a negative interference and disregard of the rights of that mem- 
ber state of international society. The measures so taken may however be 
justified, when necessary, in order to prevent a general conflagration; and it 
is for the society of states in the exercise of their high discretion to decide when 
such extreme measures are necessary. 

In the absence of any organized international government, the decision as 
tu what measures it may be necessary to take for the security of international 
society must devolve on the states in conclave assembled, and this collective 
decision remains the only justification for any action taken by way of inter- 
national police. In view of the present very delicate situation in Europe, this 
extraordinary act of interference on the part of the non-intervention (really 
an intervention) committee with the rights of an independent member of in- 
ternational society may well be justifiable on that ground, and the same jus- 
tification would apply equally to our own negative acquiescence in the regu- 
lations which the committee has adopted. The unprejudiced observer may, 
however, question whether third states, separately and in conference assem- 
bled, have been sufficiently vigilant in their efforts to put a stop to the in- 
humane conduct of hostilities. If there is any truth in the tales of atrocities 
reported in the press, every state and every individual is obligated to use his 
influence to the utmost in preventing the continuance of such violations of 
the laws of civilized warfare. 

It is furthermore necessary that we proceed with great caution in any added 
restriction of the rights and freedom of action of individuals in the sphere of 
international relations. No doubt our Government is justified in prohibiting 
individuals from committing acts which may involve us in hostilities and 
endanger the security of the whole nation, but it may be asked whether our 
security may not be amply protected without such drastic measures as have 
been adopted. Even though we may be warranted in prohibiting Americans 
from entering the zone of hostilities, we have to remember the assistance we 
received from liberty-loving foreign officers who, like Lafayette, joined our 


EDITORIAL COMMENT 315 


Revolutionary forces under Washington when we were struggling to achieve 
our independence. Do we really wish to join in the general movement which 
is tending to exalt nationalism and to extend an ever increasing control over 
our nationals when abroad? Is this not inconsistent with our professions 
of democracy and freedom of the individual? 

It would seem that we are at present passing through a phase in which we 
are ready to adopt any measure, however impracticable, arbitrary, and spe- 
cious, which will hold out the lure of preserving us from becoming involved 
in another conflict. It might well be argued that any and all of these meas- 
ures would be justified if they were really adequate to achieve the end in 
view ; but the surest course to preserve the peace of the United States is for us 
to preserve the liberties of our people and at the same time to remember the 
obligations which we owe to international society and the preservation of 
world peace. This means that we should do our part in aiding those who are 
attempting to organize effective action against any would-be aggressor. It 
is absolutely contrary to American national psychology to persevere in an 
attitude of indifference. Sooner or later, American public opinion will come 
to recognize fully our obligation to codperate with other states for the pur- 
pose of ensuring collective security and in order that we may, one and all, 
aid in building a defence against unnecessary war. Such action, if taken 
betimes, will be the best means to prevent our being drawn into a war in the 
wake of a rising tide of national emotion, when the cost of our intervention 
may be disastrously great and when the efficacy of our codperation may be 
correspondingly diminished. E.Liery C. STOWELL 


CURRENT NOTES 
THIRTY-FIRST ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 
WASHINGTON, D. C., APRIL 29—MAY 1, 1937 


PROGRAM 
THURSDAY, APRIL 29, 8:15 P.M. 


Presidential address: Elihu Root. JAmMEs Brown Scott, President of the 
Society. 

The Inter-American Conference for the Maintenance of Peace. CHARLEs G. 
Fenwick, Professor of Political Science, Bryn Mawr College; Delegate 
to the Conference. 

FRIDAY, APRIL 30, 10 A.M. 
International Agreements 

Constitutional procedures for international agreement (Joint Resolution— 
Executive Agreement—Treaty). CHARLES CHENEY Hypkg, Professor of 
International Law and Diplomacy, Columbia University. 

The executive trade agreements: 


Constitutionality. Henry S. Frassr, of the Syracuse, N. Y., Bar. 
Embargo clause. PHOEBE Morrison, Yale University Law School. 
Most-favored treatment. S. Cu.sertson, of the D.C. Bar. 

Discussion led by BENJAMIN WiiuiAMs, Professor of Political Science, 
University of Pittsburgh; Wituarp B. Cow.ss, formerly with U. S. 
Agency, Mexican Claims Arbitration; and Stanuey K. Hornsecx, Chief 
of the Division of Far Eastern Affairs, Department of State. 


FRIDAY, APRIL 30, 2 P.M. 
Laws of War and Neutrality 


Some legal aspects of aircraft in belligerent operations. JoHN H. SPENCER, 
former Adviser to the Ethiopian Government. 


The effect of governmental controls on neutral duties. LAWRENCE PREUSS, 
Assistant Professor of Political Science, University of Michigan. 


Discussion led by JAaMEs W. Garner, Professor of Political Science, Uni- 
versity of Illinois; M. W. Royss, of New York; Purp C. Jessup, Pro- 
fessor of International Law, Columbia University. 


FRIDAY, APRIL 30, 8 P.M. 
Civil Wars 


Recognition of insurgency and belligerency. Rospert R. Wiuson, Professor 
of Political Science, Duke University. 


316 


CURRENT NOTES 317 


Insurgency and maritime law. Frep K. NIeELsEn, former Solicitor, Depart- 
ment of State. 


Discussion led by WiLu1AM W. Bisuop, Jr., Lecturer in Politics, Princeton 
University ; JosepH P. CHAMBERLAIN, Professor of Public Law, Columbia 
University; Norman J. Papetrorp, Professor of International Law, 
Fletcher School of Law and Diplomacy. 


SATURDAY, MAY 1, 10 A.M. 


Conclusion of preceding discussions. 
Business meeting: 


1. Report of Committee on Codification of International Law. 
Report of Committee on Publications of the Department of State. 
Report of Committee on Honorary Members. 

Report of Committee on Nominations. 

Election of officers. 

6. Miscellaneous business. 


Adjournment. 
12 o’clock noon 
Meeting of the Executive Council. 


ANNUAL BANQUET, 7:30 P.M. 
Speakers: 


Honorable SUMNER WELLES, Assistant Secretary of State. 

Sefior Capitan CoL6n Auraro, Ambassador of Ecuador. 
Professor Percy E. Corsert, McGill University, Montreal. 

Senator Davin I. Wausu, Chairman, Senate Naval Affairs Committee. 


THE ADMISSION OF EGYPT TO THE INTERNATIONAL LABOR ORGANIZATION 
The admission of Egypt to the International Labor Organization is a fur- 
ther illustration of the practice under which states which are not members 
of the League of Nations may become members of the Organization. At the 
20th Session of the International Labor Conference the following resolution 
was unanimously adopted, on June 16, 1936, on the proposal of the Selection 
Committee (the Conference steering Committee) : 


The International Labor Conference, 

Whereas the Secretary-General of the Conference has been informed 
by the Egyptian Government that it would be willing to accept member- 
ship in the International Labor Organization; 

Recalling that it has always been the firm conviction of the Organiza- 
tion that its ends could be more effectively advanced if the membership 
of the Organization could be made universal; 


Hereby decides: 


To invite the Government of Egypt to accept membership in the Inter- 
national Labor Organization, it being understood that such acceptance 
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involves only those rights and obligations provided for in the Constitu- 
tion of the Organization and shall not involve any obligations under the 
Covenant of the League of Nations; 

And further decides: 


That, in the event of the Government of Egypt accepting membership, 
the Governing Body is hereby authorized to arrange with the Govern- 
ment of Egypt any questions arising out of its membership, including 
the question of its financial contribution. 


The same day the Director of the International Labor Office forwarded to 
the Egyptian Chargé d’Affaires p. i. at Berne, Mr. Abdel-Fattah Assal, a copy 
of the resolution, together with a certified copy of the Constitution of the Or- 
ganization. On June 19, Mr. Assal replied to the Director of the International 
Labor Office that “under instructions from my Government, I have the honor 
to inform you that the Egyptian Government has decided to accept the invi- 
tation which you forwarded me. It is understood that this acceptance implies 
the acceptance of the Constitution of the International Labor Organization.” 
The Director of the International Labor Office then replied, noting the 
Egyptian Government’s acceptance of the invitation and the fact that this 
acceptance implied acceptance of the Constitution of the International Labor 
Organization. The documents constituting the formal record of the entry 
of Egypt into the Organization have been published in the Official Bulletin 
of the International Labor Office, Vol. XXI, No. 2, pp. 77-79. The procedure 
adopted followed closely that adopted in the case of the United States. For 
the equivalent documents in the case of the United States see the Official 
Bulletin of the International Labor Office, Vol. XIX, No. 3, pp. 66—72,} and 
for the registration with the Secretariat of the League of Nations as an inter- 
national engagement of certain of the documents relating to the entry of the 
United States, see Official Bulletin of the International Labor Office, Vol. XX, 
No. 1, pp. 5-7. C. W. Jenks 


RESERVATIONS TO MULTIPARTITE TREATIES 


The total absence of any provisions in the numerous treaties recently 
concluded at the Inter-American Conference for the Maintenance of Peace 
specifically regulating the making of reservations to those treaties, and, by 
contrast, a somewhat novel article dealing with reservations contained in the 
Draft Convention for Prevention and Punishment of Terrorism submitted 
to the last Assembly of the League, suggest the propriety of a brief discussion 
of the question of reservations to multipartite treaties and of rules governing 
the making of such reservations. The relatively modern tendency of states 
to make reservations to multipartite treaties at the time of their ratification 
of or accession to such treaties gives rise to a number of difficult problems. 
It seems obvious that when a state proposes to make a reservation to & 
multipartite treaty at the time of ratification or accession, it proposes, in 


1 See also documents printed in this JourNat, Supp., Vol. 30 (1936), pp. 67-84. 
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effect at least, to insert in the treaty a new provision designed to exempt it 
from certain of the juridical consequences which would otherwise devolve 
upon it as a party to the treaty while at the same time leaving other states 
which already are or which later become parties to the treaty fully subject 
to those consequences, at least in their relations inter se. Consequently, 
since a multipartite treaty is ‘an agreement in which each party finds a 
compensation for the obligations contracted in the engagements entered 
into by others,” ! theory would seem to demand that the state proposing to 
ratify or accede subject to reservations should not be permitted to do so un- 
less the other states which are parties to the treaty, and likewise those states 
which are signatories of the treaty and therefore potential parties, consent to 
its so doing. Articles 15 and 16 of the Draft Convention on the Law of 
Treaties, prepared by the Harvard Research in International Law, are 
clearly drawn in accordance with that theory.” 

Strict adherence to the above principle in actual practice may, however, 
lead to undesirable consequences in some cases. A state which is only a 
signatory and not yet a party to a multipartite treaty, and which may indeed 
never take the steps necessary to make it a party, might by withholding its 
consent prevent another state from ratifying or acceding to the treaty subject 
to a reservation. While there is evident logic in requiring the consent of 
signatories which are likely to become parties to a treaty as it stands before 
permitting it to be mutilated by reservations, there is no evident reason why 
reservations should require the consent of signatories which are no longer 
likely to become parties at all. Or again, if positive indication of consent is 
considered necessary, one or more signatories or parties to a multipartite 
treaty might prevent another state from ratifying or acceding to the treaty 
subject to a reservation merely by failing to register their consent, even 
though such failure is due to nothing more than indifference or neglect. It 
seems to have been the experience of some offices charged with these matters 
that states parties to or signatories of a multipartite treaty are frequently 
exceedingly lax in responding to requests for an expression of their consent to 
a proposed reservation, particularly if the reservation is a relatively minor 
one or one which does not greatly concern some of them. In such cases the 
widest possible acceptance of the treaty—presumably the desired end—is 
unduly if not permanently delayed. 

As a means of avoiding the situations referred to in the preceding para- 
graph, the provisions contained in Article 22 of the Draft Convention for 
Prevention and Punishment of Terrorism * are of interest. That article 
reads as follows: 


Any member of the League of Nations or non-member State which is 
ready to ratify the Convention . . ., or to accede to the Convention 


1 League of Nations Document A.10.1930.V., p. 2. 
*See this JournaL, Supp., Vol. 29 (1935), pp. 659-660, and comment on p. 870 ff. 
* League of Nations Document A.7.1936.V., p. 7; also C.36.1936.V., p. 3. 
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. . ., but desires to be allowed to make reservations with regard to the 
application of the Convention, may so inform the Secretary-General of 
the League of Nations, who shall forthwith communicate such reserva- 
tions to the members of the League and non-member States on whose 
behalf ratifications or accessions have been deposited and enquire 
whether they have any objection thereto. Should the reservation be 
formulated within two years from the entry into force of the Convention, 
the same enquiry shall be addressed to members of the League and non- 
member States whose signature of the Convention has not been followed 
by ratification. If, within six months from the date of the Secretary- 
General’s communication, no objection to the reservation has been 
made, it shall be treated as accepted by the high contracting parties. 


Obviously under these provisions signatory states which have allowed more 
than the specified reasonable length of time to elapse without completing 
their signatures with ratification are no longer to be regarded as having such 
an interest in the treaty as to make it necessary to secure their consent to 
reservations proposed by a state which is ready to accept the treaty. And 
further, mere neglect of a signatory or party to express its consent to the 
proposed reservations will not operate to exclude from the treaty the state 
proposing them, since such consent is to be presumed if there is not an express 
indication to the contrary within a specified reasonable length of time. 

It is submitted that those charged with the drafting of multipartite treaties 
may well consider the advisability of including, in certain of them at least, 
provisions similar to those referred to above. The propriety and possible 
desirability of thus displacing the general rule by a special rule deemed 
better adapted to a particular case is specifically recognized by the Draft 
Convention of the Harvard Research, the articles thereof dealing with 
reservations being in each instance preceded by the provision “unless 
otherwise provided in the treaty itself.”’ VALENTINE Josst III 


THE FIRST “MODIFICATION” OF THE IRAQI DECLARATION BEFORE THE 
COUNCIL OF THE LEAGUE OF NATIONS 


On the termination of the mandatory régime in Iraq, the Iraqi Government 
made a declaration before the Council of the League of Nations relating to 
the protection of minorities, most-favored-nation treatment for members of 
the League, judicial organization in Iraq, the continued validity of inter- 
national agreements and conventions including those to which Iraq had be- 
come a party by action of the Mandatory Power acting on its behalf, respect 
for acquired rights and financial obligations, and freedom of conscience. 
Chapter II of the Declaration, which includes all of its provisions save those 
relating to minorities (for the modification of which provision is made by 
Article 10 in the form usual in minorities declarations) , is subject to modifica- 
tion by the procedure defined in Article 16 thereof the first paragraph of 
which is as follows: 


The provisions of the present chapter constitute obligations of inter- 
national concern. Any member of the League of Nations may call the 
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attention of the Council to any infraction of these provisions. They may 
not be modified except by agreement between Iraq and the Council of 
the League of Nations acting by a majority vote. 


This appears to be the most appropriate form in which to make provision in 
advance for modifying the obligations resulting from instruments under which 
some one state gives certain special guarantees to the international commu- 
nity as a whole, and it is therefore of some interest to note the first instance 
in which use has been made of its provisions, although the occasion was a 
matter of no great importance. The Declaration requires by Article 12 the 
maintenance for ten years of the judicial system based on the Judicial Agree- 
ment between the United Kingdom and Iraq of March, 1931. That agree- 
ment, which was only to remain in force until the admission of Iraq to the 
League of Nations, required by Article 2 the employment of nine foreign 
jurists. By letter of June 15, 1936,? the Iraqi Government requested the 
Council to agree to the suppression of the ninth post as superfluous, and com- 
municated a memorandum stating in full the grounds upon which the post 
was superfluous. By resolution of September 25, 1936, the Council gave its 
consent. The incident is of no intrinsic importance, but it illustrates the 
successful working of what would appear to be the most appropriate tech- 
nique for the modification of obligations resulting from instruments of this 
kind. 

A word of criticism as to the form of the Council resolution is perhaps per- 
missible. It does not purport to amend the text of the Declaration but simply 
records the consent of the Council to the reduction in the number of foreign 
jurists. It would appear, however, that in any case in which the Council has 
power, by agreement with the government concerned, to “modify” the pro- 
visions of an instrument, it is entitled to adopt with the agreement of that 
government an amendment to the text of the instrument. It will normally 
be desirable, in order that there may be in force a single text stating the 
present effect of the instrument, that it should do this, though it is under- 
standable that a different course was adopted by the Council when the article 
the effect of which was to be modified was itself a bad example of legislation 
of reference. C. W. JenKs 


1 League of Nations Official Journal, 13th Year, No. 7, July 1932, p. 1350. 
2 Ibid., 17th Year, No. 11, Nov. 1936, pp. 1321-1323. 3 Ibid., pp. 1161-1162. 
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Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New York Times); 
Europe, L’Europe Nouvelle; Ez. Agr. Ser., U. S. Executive Agreement Series; Geneva, 
A Monthly Review of International Affairs; G. B. Treaty Series, Great Britain Treaty 
Series; J. L. O. B., International Labor Office Bulletin; L. N. M. S., League of Nations 
Monthly Summary; L. N. O. J., League of Nations Official Journal; L. N. T. S., League of 
Nations Treaty Series; P. A. U., Pan American Union Bulletin; Press Releases, U. S. State 
Department; R. A. J., Revue aéronautique international; 7. J. B., Treaty Information 
Bulletin, U. S. State Department; U. S. T. S., U. 8S. Treaty Series. 


August, 1936 

10/21 BeLtarom—New ZeaLtanp. Exchanged notes modifying trade agreement of Dec. 5, 
1933. Text: G. B. Treaty Series, No. 5 (1937). 

18 Ecypt—Patestine. Exchanged notes regarding commercial relations. Text: G. B. 
Treaty Series, No. 7 (1937). 

September, 1936 

17 GREAT Britain—Greece. Signed agreement for reciprocal exemption from income 
tax on certain profits or gains arising from an agency. Text: G. B. Treaty Series, 
No. 30 (1936). 


October, 1936 

12-15 Carrie Herpsooxs. Conference on the standardization of methods of keeping cat- 
tle herdbooks held in Rome, with representatives from 20 countries, including the 
United States, which signed the convention adopted by the conference. T’. J. B., 
Dec. 1936, p. 11. 


22 Canapa—Germany. Signed provisional trade agreement based on reciprocal most- 
favored-nation treatment in customs matters. Times (London), Nov. 17, 1936, p. 
15. 


26 Be.teruMm—GreaT Britain. Exchanged ratifications of convention providing for 
reciprocal enforcement of judgments, signed in Brussels, May 2, 1934. G. B. 
Treaty Series, No. 31 (1936). 


26 FRaNCE—LUxEMBURG. Convention signed at Paris concerning admission of licen- 
tiates in law. Revue int. francaise du droit des gens, Dec. 31, 1936, p. 404; J. O. 
(France), Dec. 2, 1936, p. 12444. 

November, 1936 

5 S1am—UnirTeEp States. Notice of intention to terminate treaty and protocol revis- 
ing treaties hitherto existing, signed at Washington, Dec. 16, 1920, transmitted in 
note from Siamese Minister in Washington. T. J. B., Nov. 1936, p. 18. 

11 Rumania—Unitep States. Signed supplementary extradition treaty. T. J. B., 
Nov. 1936, p. 14. 

12 Brazic—Unitep States. Signed agreement for military mission. Ez. Agr. Ser., 
No. 98. 
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12/17 France—Portvuaat. Letters exchanged constituting agreement to facilitate devel- 


13 


17 


18 


18 


18 


19 


20 


21 


23 


23 


24 


24 


25 


opment of commercial aviation in Africa. Revue int. francaise du droit des gens, 
Dec. 31, 1936, p. 404; J. O. (France), Dec. 5, 1936, p. 12549. 


TexTILE ConFERENCE. Announced in Geneva that all of the textile countries, in- 
cluding non-members of the International Labor Organization, had been invited by 
the United States Government to send delegations to a world labor conference to be 
held in Washington on April 2. N. Y. Times, Nov. 14, 1936, p. 1, and Nov. 28, 
1936, p. 22. 


MaRRIAGE OF DipLomats. State Department issued circular of instruction concern- 
ing marriage of foreign service officers with persons of foreign birth. Press Releases, 
Dec. 5, 1936, p. 456. 


Eayrpt—Savpi Arabia. Signed agreement in Cairo giving effect to the treaty of 
friendship of May 7, 1936. It settled the terms on which Egypt should participate 
officially in the annual pilgrimage to Mecca, after an interruption of 10 years. 
B. 1. N., Dec. 5, 1936, p. 15. 


Great Britain—Norway. Signed agreement in London for reciprocal recognition 
of load line certificates. G. B. Treaty Series, No. 32 (1936). 


Spain (Franco Réame). On Nov. 18, Germany and Italy formally recognized 
government of the Spanish insurgent, Gen. Francisco Franco. N. Y. Times, Nov. 
19, 1936, p. 1; B. J. N., Dec. 5, 1936, p. 18. Recognition by Nicaragua, Salvador 
and Albania also announced. N. Y. Times, Dec. 3, 1936, p. 17. 


Locarno ConFEeRENcE. British Foreign Office handed to French, German and 
Belgian Ambassadors and to Italian Chargé d’Affaires a note giving views on five 
power Locarno negotiations in light of replies received to invitation of Sept. 18, 
1936. B. J. N., Dec. 5, 1936, p. 22. 


Roap Conaresses. State Department announced the United States had renewed 
its participation in Permanent International Association of Road Congresses at 1, 
Avenue d’Jéna, Paris. Representatives of the United States: Press Releases, Nov. 
21, 1936, p. 406. 


GrEECE—UNITED Srates. Signed treaty of entry, establishment, and residence. 
T. I. B., Nov. 1936, p. 13. 


PERMANENT Court oF ARBITRATION. Announced appointment of Carlos Saavedra 
Lamas and Ernesto Bosch of Argentina. 7. J. B., Dec. 1936, p. 1. 


SUBMARINE WARFARE LimITATION AGREEMENT. German Government recognized 
Art. XXII, Sec. 4, of London Naval Treaty of April, 1930, in note handed to British 
Foreign Office. N.Y. Times, Nov. 24, 1936, p. 5; Times (London), Nov. 24, 1936, 
p. 13. 


Nose Peace Prize. Carl von Ossietzky, German pacifist, was awarded the 1935 
prize, and Carlos Saavedra Lamas the prize for 1936. N.Y. Times, Nov. 25, 1936, 
p. 1. Award to Carl von Ossietzky protested by Germany in note to Norwegian 
Government. Times (London), Nov. 25, 1936, p. 14. 


Spain. Government communiqué charging “foreign warships” with attacks on 
Spanish Government vessels made public. N. Y. Times, Nov. 25, 1936, p. 10. 


Grermany—Japan. Signed an anti-Comintern agreement in Berlin. Text: N. Y. 
Times, Nov. 26, 1936, p. 1, 26; Times (London), Nov. 26, 1936, p. 16; Revue int. 
francaise du droit des gens, Dec. 31, 1936, p. 422. 
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25 PERMANENT Court OF INTERNATIONAL JUSTICE. The Court elected M. J. G. 
Guerrero (Salvador) as President, and Sir Cecil J. B. Hurst (Great Britain) as Vice- 
President. L. N. M. S., Nov. 1936, p. 356. 


27 AUSTRALIA—FRANCE. Signed commercial agreement giving France benefit of inter- 
mediate tariffs. B. J. N., Dec. 5, 1936, p. 17. 


27 Great Britain—Yueostavia. Signed trade agreement. Times (London), Dec. 
1, 1936, p. 15; N. Y. Times, Dec. 2, 1936, p. 17; Cmd. 5323. 


27 Spain. Spanish Government appealed to League under Arts. 10-11 of Covenant 
against armed intervention of Germany and Italy in Spanish conflict. Text: 
L. N. M. S., Nov. 1936, p. 3388; N. Y. Times, Nov. 28, 1936, p. 1; Times (London), 
Nov. 28, 1936, p. 12. 


28 PoLtanp—Rvumania. Signed agreement for cultural collaboration. B. J. N., 
Dec. 5, 1936, p. 36. 


30 Costa Rica—UNnITeEp States. Sign reciprocal trade agreement, this making the 
15th agreement of the kind to be concluded. N. Y. Times, Dec. 1, 1936, p. 11; 
Press Releases, Dec. 5, 1936, p. 442; T. J. B., Nov. 1936, p. 17. 


30 to January 11, 1937 Ernioria. Italian conquest of Ethiopia recognized by Japan on 
Nov. 25, by Chile on Nov. 30, Bulgaria on Dec. 13, France and Great Britain 
on Dec. 21, Belgium on Dec. 22, Switzerland on Dec. 23, Greece on Dec. 26 and 
Rumania on Dec. 30. Revue int. francaise du droit des gens, Dec. 31, 1936, p. 391; 
Fortnightly summary to Mar. 1, 1937, p. 6. De facto recognition by Poland on 
Jan. 11. N.Y. Times, Jan. 12, 1937, p. 7. 


30 FRaNcE—Po.uanp. Signed agreement in Paris supplementing and defining agree- 
ment for loan and credits of some 2,500 million francs for Polish rearmament. 
B. I. N., Dec. 5, 1936, p. 17. 


30 Great BritaiIn—UNITEpD States. State Department announced agreement in prin- 
ciple for reduction of visa fees from $10 to $2 after April 2, 1937. Press Releases, 
Dec. 5, 1936, p. 441. 


December, 1936 
1 ARGENTINA—GREAT Britain. Signed new trade agreement under which duties 
became effective on all beef items imported from foreign countries by the United 
Kingdom. Cong. Rec., Feb. 25, 1937, p. 1978. Summary: Times (London), 
Dec. 3, 1936, p. 9. 


1-23 INTER-AMERICAN CONFERENCE FOR THE MAINTENANCE OF Peace. Delegations from 
all of the 21 American Republics held conference in Buenos Aires, and adopted ten 
conventions and one additional protocol. 7. J. B., Jan. 1937, p. 8; P. A. U., Jan. 
1937. Report of proceedings with texts of resolutions, treaties and protocol: P. A. 
U. Congress and Conference Series, No. 22; International Conciliation, No. 328, 
March, 1937. Text of conventions and protocol with signatures, this JouRNAL, 
Supp., pp. 53-77. 


1 LirrLe Enrente Councit. Foreign Ministers of Rumania, Czechoslovakia, and 
Yugoslavia met in Bucharest to consider propaganda by Italy and Hungary for re- 
vision of peace treaties. N.Y. Times, Dec. 2, 1936, p. 22. 


1-22 Postat UNION oF AMERICAS AND Spain. Fourth congress held in Panama, adopted a 
principal convention, a parcel-post agreement and an air-mail agreement. 7’. J. B., 
Aug. 1936, p. 17, and Jan. 1937, p. 15. 
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2 ARBITRAL TRIBUNAL (United States and Canada). State Department announced 
appointment of Charles Warren as American member of tribunal provided for in 


, convention relating to Trail Smelter case. On Dec. 17 the selection by the United 
States and Canada of Mr. Jean F. Hostie to serve as chairman was announced. 

r= T. I. B., Dec. 1936, p. 18. 

2 Canapa—Great Britain. Signed new trade agreement in Ottawa revising Empire 
C. agreement of 1932. N. Y. Times, Dec. 3, 1936, p. 13. 

2-25 Cuina—Japan. On Dec. 2, Japanese marines landed in Tsingtao, China, because of 
nt strikes in Japanese textile mills. China’s ultimatum to Japan made three demands 
ct: which Japan rejected. N.Y. Times, Dec. 4, 1936, p. 21, and Dec. 6, 1936, p. 43. 
2), Four demands were submitted to China by Japan on Dec. 6, to which China made 

reply. N. Y. Times, Dec. 7, 1936, p. 11. On Dec. 12, Gen. Chang Hsuehliang 
placed Gen. Chiang Kai-shek under detention at Sian, capital of Shensi. 

V., Chang denounced Nanking Government and demanded war with Japan in five de- 
mands: China Weekly Review, Dec. 19, 1936, p. 81; N. Y. Times, Dec. 13, 1936, p 1. 

he Chiang Kai-shek was liberated on Dec. 25. N.Y. Times, Dec. 26, 1936, p.6. For- 

1; eign Policy Bulletin, Dec. 18, 1936, and Jan. 1, 1937. List of events in Sian revolt. 
China Weekly Review, Jan. 2, 1937, p. 155. 

2 IraLy—SwEpEN. Signed a trade agreement and a clearing agreement in Rome. 
i B. 1. N., Dec. 19, 1936, p. 31. 
nd 2 to January 20,1937 Spain. On Dec. 2, the International Committee for the application 
j1; of the agreement regarding non-intervention in Spain decided to submit to both 
on sides in Spanish conflict plan for supervision of imports at principal ports to keep 

out munitions. N. Y. Times, Dec. 3, 1936, p. 17. On Dec. 4, France and Great 
Britain requested coéperation of Germany, Italy, Portugal and Russia in ending 

ee- foreign intervention and in mediation to end the war. Times (London), Dec. 10, 

nt. 1936, p. 14. Replies of Germany, Italy and Portugal. Text of German reply: 
Times (London), Dec. 14, 1936, p. 13; N. Y. Times, Dec. 14, 1936, p. 12. On Dec. 

tai 10, Acting Secretary of State Moore issued statement approving Anglo-French 
ame proposals for mediation in Spain. Press Releases, Dec. 12, 1936, p. 496. On Dec. 
. 16, Spanish Government accepted plan of control in principle. Summary of four 
considerations. T'imes (London), Dec. 18, 1936, p. 14. On Dec. 17 the report of 

British members of Parliament who visited Madrid in November, and Portugal’s 

ties reply to proposals were published. Times (London), Dec. 18, 1936, p. 13. On 
ted Jan. 1, text of plan of Non-intervention Committee for supervision of imports to 

yn), Spain was sent to the two parties in Spain. Times (London), Jan. 2, 1937, p. 10. 
Text of Report of Non-intervention Committee: Gt. Brit. Foreign Office. Spain 
No. 2 (1936); Cmd. 5300. On Jan. 10 Madrid informed British Foreign Office that 

_ plans for supervision of land and sea frontiers had come too late to be effective. 

ten Text: Times (London), Jan. 11, 1937, p. 14. On Jan. 20 Portugal rejected Anglo- 

jan. French plan. N. Y. Times, Jan. 21, 1937, p. 8. See also B. I. N., Nov. 21 and 

= Dec. 5, 1936. 

; on 2 Waterways CLAvsEs OF VERSAILLES TREATY. Replies to the German note of Nov. 
14, denouncing the waterways clauses of the Versailles Treaty relative to inter- 
nationalization of certain German rivers, were sent by Yugoslavia on Dec. 1, by 

and France, Great Britain and Czechoslovakia on Dec. 2, by Rumania and Poland on 

' re- Dec. 3. Revue int. francaise du droit des gens, Dec. 31, 1936, p. 394. 

a PLEBISCITE IN Spain. Great Britain and France addressed notes to Germany, Italy, 
ed a Russia and Portugal asking them to join in efforts to mediate Spanish civil war by 
‘st. proposing a vote by the people on form of government desired. N.Y. Times, Dec. 


10, 1936, p. 1. 
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ALEXANDRETTA AND ANTIOCH. Turkey requested League Council to consider its 
dispute with France concerning future of the Sanjak of Alexandretta and Antioch. 
The French Government agreed to consideration of matter by the Council. On 
Dec. 16 M. Sandler, of Sweden, who had been appointed rapporteur, proposed the 
appointment of three observers to be sent to the Sanjak of Alexandretta. These 
observers reached Antioch on Dec. 31. L. N. M. S., Dec. 1936. Conversations 
were continued in Paris and on Jan. 27, the Council adopted the report of M. Sand- 
ler on the settlement of the dispute already accepted by France and Turkey. It 
enumerated fundamental principles of the agreement to be concluded between 
France, Turkey and Syria. Summary of fundamental principles: L. N. M. S., 
Jan. 1937; Times (London), Jan. 28, 1937, p. 13; B. I. N., Feb. 6, 1937, p. 5. 


FraNcE—Yuaos.LaviA. Commercial treaty signed at Belgrade. Revue int. francaise 
du droit des gens, Dec. 31, 1936, p. 404; J. O. (France), Dec. 14/15, 1936, p. 12583. 


Narcotic Drugs ConvENTION. Note from State Department to League of Nations, 
dated Nov. 10, 1936, made public, together with statement by American Republics 
to the Conference for Suppression of Illicit Traffic in Narcotic Drugs, Geneva, 
June, 1936. Press Releases, Dec. 12, 1936, p. 492. 


Epwarp VIII. British crown renounced by Edward VIII on Dec. 10, in favor of the 
Duke of York, who was proclaimed King George VI on Dec. 12. N. Y. Times, 
Dec. 11 and 13, 1936, p. 1. 


10 GrermMany—Itaty. Signed a trade and payments agreement in Rome. B. J. N., 
Dec. 19, 1936, p. 31. 

10-16 Leaavus or Nations Councit. Held 95th extraordinary session in Geneva to con- 
sider appeal of Spanish Government under Arts. 10-11 of the Covenant, against 
armed intervention of Germany and Italy in Spanish conflict. Adopted resolution 
referring question to non-intervention body in London. Text: L. N. M. S., Dec. 
1936, p. 365; L. N.-O. J., Jan. 1937. 


Germany—IrTaty. Signed a series of economic agreements in Rome; one defined 
economic position of Germany in Italian colonial territory, and a second provided 
for coéperation in commercial questions concerning Danubian countries. N. Y. 
Times, Dec. 13, 1936, p. 44; B. J. N., Dec. 19, 1936, p. 31. 

LEaGuE OF Nations CovENANT. Committee on reform of the Covenant began study 
of four principal questions. C.S. Monitor, Dec. 14, 1936, p. 1; N. Y. Times, Dec. 
16, 1936, p. 11; B. J. N., Dec. 19, 1936 and Jan. 9, 1937. 

FrancE—UNnITEp States. Agreement for codperation in suppression of customs 
frauds came into force. T. J. B., Dec. 1936, p. 13; Revue int. francaise du droit des 
gens, Dec. 31, 1936, p. 406. 

ITaLy—UniTep States. Signed agreement reciprocally denouncing treaty of com- 
merce and navigation of 1871, which is to be replaced by a new treaty. N. Y. 
Times, Dec. 17, 1936, p. 15; T. J. B., Dec. 1936, p. 18. Treaty of 1871: N. Y. 
Times, Nov. 17, 1935, IV, p. 8. 

PuiuipPinE AFFairs Orrice. Departmental Order No. 660 of State Department 
established Office of Philippine Islands Affairs. Press Releases, Dec. 19, 1936, p. 
528. 

Initialed a commercial agreement in Paris. B. J. N., Jan. 
9, 1937, p. 18. 

Great Britain—Liseria. Resumed diplomatic relations. Press Releases, Dec. 19, 
1936, p. 529. 
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PERMANENT Court OF INTERNATIONAL JUSTICE. Gave judgment in suit brought by 
Hungarian Government against Yugoslavia relating to judgments rendered on 
July 22, 1935, by the Hungaro-Yugoslav Mixed Arbitral Tribunal in the cases of 
Pajzs, Cz4ky and Esterhdzy v. Yugoslavia. L. N. M. S., Dec. 1936, p. 384. 


France—Rvussia. Signed trade agreement for 1937, prolonging agreement of Jan. 
11, 1934. Revue int. francaise du droit des gens, Dec. 31, 1936, p. 405. 


FranceE—Honeary. Arrangement reached by exchange of letters concerning regu- 
lation of commercial payments. Revue int. francaise du droit des gens, Dec. 31, 
1936, p. 405; J. O. (France), Dec. 24, 1936, p. 13259. 


Iraty—Portuaau. Signed several commercial agreements in Rome. Revue int. 
frangaise du droit des gens, Dec. 31, 1936, p. 406. 


Supreme Court. Handed down decision upholding the granting to the President of 
broad discretionary powers in foreign policy. Times (London), Dec. 23, 1936, p. 
10; N. Y. Times, Dec. 22, 1936, p. 1. Text: this JourNAL, infra, p. 334. 


Eoypt—Great Britain. Exchanged ratifications of treaty of alliance signed Aug. 
26, 1936. Times (London), Dec. 23, 1936, p. 9; N. Y. Times, Dec. 23, 1936, p. 5. 
Text: this JourNAL, Supp., p. 77. 


GERMANY—PoLaNpD. German Government announced agreement with Poland con- 
cerning Polish corridor traffic issue. C. S. Monitor, Dec. 23, 1936, p. 2; N. Y. 
Times, Dec. 23, 1936, p. 6. 


JapaN—Rovssia. Signed protocol in Moscow extending fisheries convention one 
year. N.Y. Times, Dec. 29, 1936, p. 13. 


Cusa. President Gomez was convicted on impeachment charges. Francisco Laredo 
Bru, Vice President, became president. N. Y. Times, Dec. 24 and 25, 1936, p. 1. 


25 to January 25, 1937 ForEIGN VOLUNTEERS IN Spain. On Dec. 25, British diplomatic 


representatives in Berlin, Rome, Lisbon and Moscow were instructed to impress 
upon those governments need of ending flow of foreign nationals into Spain. Times 
(London), Dec. 28, 1936, p. 1. On Dec. 27, British and French Ambassadors de- 
livered to Germany, Italy, Portugal and Russia notes warning against continued 
influx of foreign volunteers to contending factions in Spain. N.Y. Times, Dec. 28, 
1936, p. 1. On Jan. 10, British Government replied to notes received from Ger- 
man, Italian, Portuguese and Russian Governments. Text: Times (London), Jan. 
11, 1937, p. 14; N. Y. Times, Jan. 11, 1937, p.1. French and Russian notes: Times 
(London) Jan. 18, 1937, p. 12. Text of Italian reply: Times (London), Jan. 26, 
1937, p. 13. Text of German and Italian replies: N. Y. Times, Jan. 26, 1937, p. 8. 


GERMANY—Spain. German Government officially announced seizure on Dec. 23 of 
German steamer Palos by Spanish Leftist naval forces and called for its release, 
together with cargo and passengers. N.Y. Times, Dec. 27, 1936, p. 1; Times (Lon- 
don), Dec. 28, 1936, p. 10. 


AUSTRALIA—JAPAN. Signed trade agreement effective Jan. 1, to remain in force for 
18 months. WN. Y. Times, Dec. 28, 1936, p. 7; Far Eastern Survey, Jan. 20, 1937, 
p. 23. 


Inp1a ConstTiTuTION. New federal constitution rejected by Indian National Con- 
gress. N.Y. Times, Dec. 29, 1936, p. 12. 


Lonpon Nava Treaty. Great Britain and Japan notified United States of in- 
tention to invoke escalator clause to retain excess warship tonnage after Dec. 31. 
C. S. Monitor, Dec. 28, 1936, p.1. Text: T. J. B., Nov. 1936, p. 35. 
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29 BaHAMAS—UNITED States. President Roosevelt approved and ratified parcel-post 
agreement, signed at Nassau, Oct. 29, 1936, and at Washington, Dec. 21, 1936. 
Abrogates convention signed Dec. 20, 1887, and Jan. 9, 1888. 7’. J. B., Jan. 1937, 
p. 16. 


30 CanapA—UNITED States. Signed tax convention in Washington. Press Releases, 
Jan. 2, 1937, p. 5; T. J. B., Dec. 1936, p. 14. 


31 Nava TREATIES. Washington Naval Treaty of 1922 and London Naval Treaty of 
1930 expired. WN. Y. Times, Dec. 31, 1936, p. 1; Foreign Policy Bulletin, Jan. 8, 
1937. 


January, 1937 
1 Spain. Spanish Loyalist vessel (freighter Soton) seized by German cruiser in reprisal 
for detention at Bilbao of arms and of a Spanish ‘“‘guest’’ taken from German ship 
Palos. N.Y. Times, Jan. 2 and 3, 1937, p.1. Nazi “act of war’ charged by Spain 

to be laid before neutrality group. N.Y. Times, Jan. 3, 1937, p. 36. 


2 Great Britain—ItTaty. Declaration “concerning assurances with regard to the 
Mediterranean” was signed in Rome by Count Ciano and Sir Eric Drummond. 
Text of declaration and exchange of notes: Times (London), Jan. 4, 1937, p. 12; 
N. Y. Times, Jan. 4, 1937, p. 1; Cmd. 5348. 


2 Mexico—Unitep States. Claims payment of $522,240.10 made by Mexico as 
third instalment with interest due, in accordance with Art. II of convention of 
April 24, 1934. Press Releases, Jan. 2, 1937, p. 9. 


5 Great Britain—Spain. Spanish Government delivered protest to London Foreign 
Office on recent German naval activities. Text: Times (London), Jan. 6, 1937, p. 
11-12. 


6 Emparco on Munitions. Senate Joint Resolution 3 adopted, forbidding munitions 
shipments to Spain. Text: Cong. Rec., Jan. 6, 1937, p. 77; signed by President on 
Jan. 8, 1937. (Pub. Res. No. 1-75th Cong.) Text: this Journat, Supp., p. 102. 


8 to February 3 Montreux CONFERENCE ON CapiTULATIONS. Egypt sent invitations to 
all governments enjoying capitulatory rights to a conference to be held on April 12, 
1937, to consider alterationsin the régime. 7. J. B., Jan. 23, 1937, p.15. Noteon 
agenda sent out on Feb. 3. Times (London), Feb. 4, 1937, p. 13; Press Releases, 
Feb. 20, 1987, p. 102. On Jan. 17 the United States received an invitation to at- 
tend the conference, which was accepted on Feb.17. Press Releases, Feb. 20, 1937, 
p. 102. See editorial comment, supra, p. 293. 


9 GrerMany—Portvua@a. Official Gazette (Berlin) announced that an agreement had 
been signed last June 29, effective Dec. 18, under which Portugal abrogated as of 
Sept. 1, 1929, all rights to German property within her home territory and in 
colonies acquired under the Versailles Treaty, and agreed to return to Germany all 
properties that had not been liquidated. N.Y. Times, Jan. 10, 1937, p. 1; Times 
(London), Jan. 11, 1937, p. 13. 


13 AMERICAN VOLUNTEERS IN Spain. State Department sent telegraphic instructions 
to Consul General at Barcelona calling attention to provisions of the United States 
Code concerning enlistment of American citizens in military service of Spain. 
Press Releases, Jan. 16, 1937, p. 37. 


13 GIBRALTAR—UNITED States. President Roosevelt approved and ratified parcel- 

post agreement, signed at Washington, Jan. 5, 1937, and at Gibraltar, Dec. 18, 
1936. This substitutes and abrogates agreement signed Dec. 7, 1914, and Jan. 8, 
1915. 7. J. B., Jan. 1937, p. 16. 
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15 GerMaNn Controu or Kiet Canau. In accordance with Germany’s note of Nov. 14 
to the Powers, denouncing provisions of Versailles Treaty for international régime 
of inland waterways, Germany’s Naval High Command published new regulations 
governing passage of men-of-war through the Kiel Canal. Times (London), Jan. 
18, 1937, p. 11; N. Y. Times, Jan. 16, 1937, p. 2. 


16 FraNcE—Spain. Signed commercial agreement in Paris. B. J. N., Jan. 23, 1937, p. 
16. 


18 Pou.ock, Sir Freperick. Died in London, aged 91. N. Y. Times, Jan. 19, 1937, 
p. 23; Times (London), Jan. 19, 1937, p. 14. 


18 UnitTep StaTes—VENEZUELA. Signed agreement effective Jan. 18, 1937, providing 
for reciprocal waiver of passport visa fees for non-immigrants. 7. J. B., Jan. 1937, 
17. 


20 CzecHosLovAK Repustic—Rovumania. Signed agreement providing for a credit of 
about £3,550,000 to enable armament firms to supply war material to Rumania. 
B. I. N., Feb. 6, 1937, p. 14. 


21-27 LeaacuE or Nations Councint. Held 96th session in Geneva to deal with Danzig 
situation and the question of Alexandretta and Antioch. Committee of three to 
study Danzig situation was continued, and Alexandretta dispute settled peaceably. 
N. Y. Times, Jan. 23-28, 1937; Minutes of the 96th session, Jan. 21-27, 1937. 


24 Bu.tGaria—YuaGostavia. Signed treaty of friendship at Belgrade on Jan. 24 which 
came into force on Jan. 25 with ratifications. N. Y. Times, Jan. 25, 1937, p. 3; 
Times (London), Jan. 26,1937, p. 13. 


27 Austria—GERMANY. Signed new commercial treaty covering 1937. N.Y. Times, 
Jan. 28, 1937, p. 10; B. J. N., Feb. 6, 1937, p. 12. 


27 Great Britain—Itaty. Signed agreement at Rome regulating various questions 
concerning British Somaliland and Italian East Africa. B. J. N., Feb. 6, 1937, p. 
31; C. S. Monitor, Feb. 24, 1937, p. 4. 


29 Canapa—Unitep States. Signed convention, revising convention of May 9, 1930, 
for preservation of the halibut fishery of the northern Pacific Ocean and the Bering 
Sea, to enter into force upon exchange of ratifications, for a period of five years. 
T.I. B., Jan. 1937, p. 13. 


30 Germany. In aspeech before the Reichstag, Chancellor Hitler demanded return of 
former colonies, retracted war guilt, outlined plans for developing four-year plan, 
and promised a constitution. N. Y. Times, Jan. 31, 1937, p. 1; Times (London), 
Feb. 1, 1937, p. 14. 


30 Iraty—Spain. Provisional trade agreement with Gen. Franco’s administration was 
signed at Rome. B. /. N., Feb. 6, 1937, p. 31. 
February, 1937 


3 IraLy—TurKEyY. Foreign Ministers agreed on principal questions pending on trade 
and political accords, and issued communiqué. N. Y. Times, Feb. 4, 1937, p. 5. 


5 Hacvue Economic ConFERENCE. Netherland Government sent invitations to Bel- 
gium, Luxemburg, Denmark, Finland, Norway and Sweden to send experts to The 
Hague toward the end of February to consider plans for a conference of the Oslo 
convention signatory states for closer economic coéperation. B. J. N., Feb. 20, 
1937, p. 29; Times (London), Feb. 9, 1937, p. 13. 


7 Root, Exuiav. Died in New York, aged 91. WN. Y. Times, Feb. 7, 1937, p. 1; Times 
(London), Feb. 8, 1937, p. 14. 
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INTERNATIONAL CONVENTIONS 


Air TraFrric. Warsaw, Oct. 12, 1929. 
Adhesion: Great Britain (on behalf of certain territories). July 4, 1936. 7.7. B., Oct. 
1936, p. 12. 


AIRCRAFT ATTACHMENT. Rome, May 29, 1933. 
Ratification deposited: Belgium. Oct. 14, 1936. T. J. B., Nov. 1936, p. 17. 


AIRCRAFT LIABILITY TO THIRD PARTIES ON THE SuRFACE. Rome, May 29, 1933. 
Ratification deposited: Belgium. Oct. 14, 1936. T. J. B., Nov. 1936, p. 17. 


ARGENTINE ANTI-War Pact. Rio de Janeiro, Oct. 10, 1933. 
Ratification deposited: Panama. T. 1. B., Nov. 1936, p. 11. 


BANK FOR INTERNATIONAL SETTLEMENTS. Protocol. Brussels, July 30, 1936. 
Signature and tert: G. B. Misc. Series, No. 1 (1937). 


BrLis oF EXCHANGE AND Promissory Notes. Geneva, June 7, 1930. 
Adhesions: 
Poland (with reservations). 7.7. B., Jan. 1937, p. 12. 
U.8.8.R. Nov. 25, 1936. 7. J. B., Dec. 1936, p. 14; L. N. O. J., Dec. 1936. 


BILLs OF EXCHANGE AND Promissory Notes. Conflictof Laws. Convention and Protocol. 
Geneva, June 7, 1930. 
Adhesions: 
Poland. T.J. B., Jan. 1937, p. 12. 
U.S.8.R. Nov. 25, 1936. T. J. B., Dec. 1936, p. 14; L. N. O. J., Dec. 1936. 


Brits oF EXcHANGE AND Promissory Notes. Stamp Laws. Convention and Protocol. 
Geneva, June 7, 1930. 
Adhesions: 
Poland. T.J. B., Jan. 1937, p. 12. 
U.S.S.R. Nov. 25, 1936. T. J. B., Dec. 1936, p. 14; L. N. O. J., Dec. 1936. 


Britis oF Lavina. Brussels, Aug. 25, 1924. 
Ratification deposited: Poland. Oct. 26, 1936. 7. J. B., Jan. 1937, p. 15. 


CattLe Herpsooxs. Rome, Oct. 15, 1936. 
Signatures: T. I. B., Dec. 1936, p. 11. 


Cuecks. Conflict of Laws. Geneva, Mar. 19, 1931. 
Adhesion: Poland. T. J. B., Jan. 1937, p. 13. 


Cuecxs. Convention and Protocol. Geneva, Mar. 19, 1931. 
Adhesion: Poland (with reservations). T.J. B., Jan. 1937, p. 13. 


Cuecxs. Stamp Laws. Geneva, Mar. 19, 1931. 
Adhesion: Poland. T. J. B., Jan. 1937, p. 13. 


CuHEeMICcAL WARFARE. Geneva, June 17, 1925. 
Ratification deposited: Luxemburg. Sept. 1!, 1936. T./. B., Nov. 1936, p. 11; L. N.O. J., 
Dec. 1936. 


Contacious Diseases OF ANIMALS. Geneva, Feb. 20, 1935. 
Accession: Chile. Oct. 10, 1936. L. N. 0. J., Dec. 1936. 


CONVENTION. Buenos Aires, Aug. 11, 1910. 
Ratification: Colombia. T. J. B., Jan. 1937, p. 12. 


Diptomatic Orricers. Havana, Feb. 20, 1928. 
Ratification deposited: Chile. Oct. 26, 1936. T. J. B., Nov. 1936, p. 23. 
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EpvucaTIONAL Fitms. Geneva, Oct. 11, 1933. 
Ratification: Greece. Sept. 30, 1936. 
Ratification deposited: Sweden. Dec. 17, 1936. T. J. B., Jan. 1937, p. 10. 


EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1920. 
Ratification: China. T. J. B., Jan. 1937, p. 14. 


EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND STOKERS. Geneva, Nov. 11, 1921. 
Ratification: China. T. J. B., Jan. 1937, p. 14. 


EXPORT AND IMpoRT OF ANIMAL Propucts. Geneva, Feb. 20, 1935. 
Accession: Chile. Oct. 10, 1936. L. N.O.J., Dec. 1936. 


INTER-AMERICAN CONCILIATION. Washington, Jan. 5, 1929. 
Ratification deposited: Venezuela. Nov. 17, 1936. T. J. B., Jan. 1937, p. 1. 


Maritime Morraaces. Brussels, Aug. 25, 1924. Revision, Apr. 10, 1926. 
Ratification deposited: Poland. Oct. 26, 1936. T. J. B., Jan. 1937, p. 15. 


MeEpicaL ExaMINATION OF YOUNG Persons at Sea. Geneva, Nov. 10, 1921. 
Ratification: China. T. J. B., Jan. 1937, p. 14. 


Minimum AGE (SEA) CoNVENTION. Revised, Oct. 22, 1936. 
Text: I. L. O. B., Dec. 31, 1936, p. 219. 


Minmoum WaGe-Frxine Macuinery. Geneva, June 16, 1928. 
Ratification: Netherlands. Nov. 10, 1936. T.J.B., Dec. 1936, p. 17; L. N. O. J., Dec. 
1936. 


MoNETARY STABILIZATION AGREEMENT. Washington, Oct. 13, 1936. 
Signatures (France, Great Britain and the United States). Text: T. 7. B., Oct. 1936, 
If. 
Adhesions: Belgium, Switzerland and the Netherlands. Nov. 23, 1936. N. Y. Times, 
Nov. 24, 1936, p. 7; T. J. B., Dec. 1936, p. 15. 


Motor VEHICLES TAxaTION. Geneva, Mar. 30, 1931. 
Ratification: Turkey. Sept. 25, 1936. LZ. N.O.J., Dec. 1936. 


Narcotic Drug Trarric. Geneva, June 26, 1936. 
Signatures: Bulgaria, Finland, Monaco, Sweden, Uruguay. L. N. O. J., Dec. 1936. 


Narcotics. Geneva, July 13, 1931. 
Adhesion deposited: Finland. Sept. 25, 1936. T. J. B., Nov. 1936, p. 14; L. N. O. J., 
Dec. 1936. 


Nava Limitation Treaty. Washington, Feb. 6, 1922. 
Expired on Dec. 31, 1936. N.Y. Times, Dec. 31, 1936, p. 1; C. S. Monitor, Dec. 31, 1936, 
p: i. 
Nava Treaty. London, Apr. 22, 1930. 
Expired Dee. 31, 1936. Foreign Policy Bulletin, Jan. 8, 1937, N. Y. Times, Dec. 31, 1936, 
p. i. 


Nicgut Work OF WoMEN. Washington, Nov. 28, 1919. 
Denunciation: Hungary. T. J. B., Jan. 1937, p. 14. 


Nicut Work oF WomMEN. Washington, Nov. 28, 1919. Revised, 1934. 
Ratification: Hungary. T. J. B., Jan. 1937, p. 14. 


OpscENE PusuicaTions. Paris, May 4, 1910. 
Adhesion: Japan. T. I. B., Dec. 1936, p. 9. 
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OxsscENE Pusiications. Geneva, Sept. 12, 1923. 
Accession: Argentina. Oct. 3, 1936. L. N.O.J., Dec. 1936. 
Ratification: Japan. T. 1. B., Dec. 1936, p. 9. 


Oprtum Convention, 2d. The Hague, Jan. 23, 1912. 
Adhesion: Liechtenstein. L. N. O. J., Dec. 1936. 


PostaL ConvENTION. Cairo, Mar. 20, 1934. 
Rattfications: 
Dominican Republic. T. J. B., Dec. 1936, p. 17. 
France. Oct. 29, 1936. 7. J. B., Nov. 1936, p. 20. 
Ratification deposited: Peru. Nov. 16, 1936. T.J. B., Jan. 1937, p. 16. 


PROTECTION OF MovABLE Property oF Historic VALUE. Washington, Apr. 15, 1935. 
Ratification deposited: Chile. Oct. 26, 1936. T.J. B., Nov. 1936, p. 25. 


ReFrvGEEs (International Status). Geneva, Oct. 28, 1933. 
Adhesion deposited: Great Britain. Oct. 28, 1936. 7. I. B., Nov. 1936, p. 15; G. B. 
Treaty Series, No. 4 (1937). 
Ratification deposited (with reservation): France. Nov. 3, 1936. T. J. B., Dec. 1936, p. 
9; L. N. O. J., Dec. 1936. 


REPATRIATION OF SEAMEN. Geneva, June 23, 1926. 
Ratification: China. T. J. B., Jan. 1937, p. 14. 


RiGgHTs AND Duties or States. Montevideo, Dec. 26, 1933. 
Ratifications deposited: 
Ecuador. T. 1. B., Nov. 1936, p. 9. 
Nicaragua. Jan. 8, 1937. T. J. B., Jan. 1987, p. 9. 


Roap Sienats. Geneva, Mar. 30, 1931. 
Ratification: Turkey. Sept. 25, 1936. L. N.O.J., Dec. 1936. 


Roericn Pacr. Washington, Apr. 15, 1935. 
Ratifications deposited: 
Dominican Republic. Nov. 2, 1936. 
Venezuela. Nov. 11, 1936. 7’. J. B., Nov. 1936, p. 25. 


Sarety at Sea. London, May 31, 1929. 
Adhesion: Rumania (effective Feb. 26, 1937). 7. J. B., Jan. 1987, p. 11. 


SEAMEN’sS ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Ratification: China. T. J. B., Jan. 1937, p. 14. 


SHrpowners’ Liasiuity. Brussels, Aug. 25, 1924. 
Ratification deposited: Poland. Oct. 26, 1936. T. J. B., Jan. 1937, p. 15. 


Smvuceiine. Buenos Aires, June 19, 1935. 
Ratification: Ecuador. T. I. B., Dec. 1936, p. 13. 


SUBMARINES IN War. Procés-verbal. London, Nov. 6, 1936. Text: G. B. Treaty Series, 
No. 29 (1936). 
Adhesions: 
Belgium. Dec. 23, 1936. 
Germany. Nov. 23, 1936. T.J. B., Jan. 1937, p. 9. 
U. 8.8. R. C. 8S. Monitor, Feb. 19, 1937, p. 1. 


TELECOMMUNICATIONS CONVENTION. Madrid, Dec. 9, 1932. 
Adhesion ratified: Iraq. Aug. 23, 1936. T. J. B., Nov. 1936, p. 20. 


TRANSIT OF ANIMALS AND ANIMAL Propucts. Geneva, Feb. 20, 1935. 
Accession: Chile. Oct. 10, 1936. L. N. O. J., Dec. 1936. 
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UNDERGROUND WorkK (WoMEN) CONVENTION. Geneva, June 4, 1935. 
Ratification: China. T. J. B., Jan. 1937, p. 14. 


White Stave Geneva, Sept. 30, 1921. 
Accession: Argentina. Oct. 3, 1936. L. N.O.J., Dec. 1936. 


WaiTE SLAVE TRADE (Women of Full Age). Geneva, Oct. 11, 1933. 
Adhesion deposited: Finland. Dec. 21, 1936. T. J. B., Jan. 1937, p. 11. 


WoRKMEN’S CoMPENSATION FOR OCCUPATIONAL DISEASES. Revised, Geneva, 1934. 
Ratification: Cuba. Oct. 22, 1936. T. J. B., Jan. 1937, p. 14; L. N. O. J., Dec. 1936. 


M. Atice MATTHEWS 


SUPREME COURT OF THE UNITED STATES 


UniTep States v. CurTIss-WRIGHT Export CorPORATION, CuRTISS AERO- 
PLANE & Moror Co., INc., and BARR SHIPPING CoRPORATION et al.* 


December 21, 1936 


The Joint Resolution of Congress approved May 28, 1934, authorizing the President to 
prohibit the sale of arms and munitions of war in the United States to the countries engaged 
in armed conflict in the Chaco, did not effect an invalid delegation of legislative power to 
the Executive. 

Federal power over external affairs is not only different in origin and essential character 
from that over internal affairs, but participation in the exercise of the power is significantly 
limited. In this vast external realm, with its important, complicated, delicate and manifold 
problems, the President alone has the power to speak or listen as a representative of the 
nation. 

The court is here dealing not alone with an authority vested in the President by an ex- 
ertion of legislative power, but with such an authority plus the exclusive power of the Presi- 
dent as the sole organ of the federal government in the field of international relations. Con- 
gressional legislation which is to be made effective through negotiation and inquiry within 
the international field must often accord to the President a degree of discretion and freedom 
re es restriction which would not be admissible were domestic affairs alone 
involved. 

The principles which justify legislation like that under review find overwhelming support 
in the unbroken legislative practice which has prevailed almost from the inception of the 
national government to the present day. 


Mr. Justice SUTHERLAND delivered the opinion of the court. 

On January 27, 1936, an indictment was returned in the court below, the 
first count of which charges that appellees, beginning with the 29th day of 
May, 1934, conspired to sell in the United States certain arms of war, 
namely fifteen machine guns, to Bolivia, a country then engaged in armed 
conflict in the Chaco, in violation of the Joint Resolution of Congress ap- 
proved May 28, 1934, and the provisions of a proclamation issued on the same 
day by the President of the United States pursuant to authority conferred by 
§ 1 of the resolution. In pursuance of the conspiracy, the commission of 
certain overt acts was alleged, details of which need not be stated. The 
Joint Resolution (ec. 365, 48 Stat. 811) follows: 


Resolved by the Senate and House of Representatives of the United States of America in Con- 
gress assembled, That if the President finds that the prohibition of the sale of arms and 
munitions of war in the United States to those countries now engaged in armed conflict 
in the Chaco may contribute to the reestablishment of peace between those countries, and 
if after consultation with the governments of other American Republics and with their co- 
operation, as well as that of such other governments as he may deem necessary, he makes 
proclamation to that effect, it shall be unlawful to sell, except under such limitations and 
exceptions as the President prescribes, any arms or munitions of war in any place in the 
United States to the countries now engaged in that armed conflict, or to any person, com- 
pany, or association acting in the interest of either country, until otherwise ordered by the 
President or by Congress. 

Sec. 2. Whoever sells any arms or munitions of war in violation of section 1 shall, on 
conviction, be punished by a fine not exceeding $10,000 or by imprisonment not exceeding 
two years, or both. 

*299 U. S. 
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The President’s proclamation (48 Stat. 1744), after reciting the terms of 
the Joint Resolution, declares: 


Now, Therefore, I, Franklin D. Roosevelt, President of the United States of America, 
acting under and by virtue of the authority conferred in me by the said joint resolution of 
Congress, do hereby declare and proclaim that I have found that the prohibition of the sale 
of arms and munitions of war in the United States to those countries now engaged in armed 
conflict in the Chaco may contribute to the reestablishment of peace between those countries, 
and that I have consulted with the governments of other American Republics and have been 
assured of the cooperation of sueh governments as I have deemed necessary as contemplated 
by the said joint resolution; and I do hereby admonish all citizens of the United States and 
every person to abstain from every violation of the provisions of the joint resolution above 
set forth, hereby made applicable to Bolivia and Paraguay, and I do hereby warn them that 
all violations of such provisions will be rigorously prosecuted. 

And I do hereby enjoin upon all officers of the United States charged with the execution 
of the laws thereof, the utmost diligence in preventing violations of the said joint resolution 
and this my proclamation issued thereunder, and in bringing to trial and punishment any 
offenders against the same. 

And I do hereby delegate to the Secretary of State the power of prescribing exceptions 
and limitations to the application of the said joint resolution of May 28, 1934, as made 
effective by this my proclamation issued thereunder. 


On November 14, 1935, this proclamation was revoked (49 Stat. —), in the 
following terms: 

Now, therefore, I, Franklin D. Roosevelt, President of the United States of America, 
do hereby declare and proclaim that I have found that the prohibition of the sale of arms, 
and munitions of war in the United States to Bolivia or Paraguay will no longer be necessary 
as a contribution to the reestablishment of peace between those countries, and the above- 
mentioned Proclamation of May 28, 1934, is hereby revoked as to the sale of arms and muni- 
tions of war to Bolivia or Paraguay from and after November 29, 1935, provided, however, 
that this action shall not have the effect of releasing or extinguishing any penalty, forfeiture 
or liability incurred under the aforesaid Proclamation of May 28, 1934, or the Joint Reso- 
lution of Congress approved by the President on the same date; and that the said Procla- 
mation and Joint Resolution shall be treated as remaining in force for the purpose of sus- 
taining any proper action or prosecution for the enforcement of such penalty, forfeiture or 
liability. 

Appellees severally demurred to the first count of the indictment on the 
grounds (1) that it did not charge facts sufficient to show the commission by 
appellees of any offense against any law of the United States; (2) that this 
count of the indictment charges a conspiracy to violate the joint resolution 
and the Presidential proclamation, both of which had expired according to 
the terms of the joint resolution by reason of the revocation contained in the 
Presidential proclamation of November 14, 1935, and were not in force at the 
time when the indictment was found. The points urged in support of the 
demurrers were, first, that the joint resolution effects an invalid delegation 
of legislative power to the executive; second, that the joint resolution never 
became effective because of the failure of the President to find essential juris- 
dictional facts; and third, that the second proclamation operated to put an 
end to the alleged liability under the joint resolution. 
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The court below sustained the demurrers upon the first point, but over- 
ruled them on the second and‘third points. 14 F. Supp. 230. The govern- 
ment appealed to this court under the provisions of the Criminal Appeals 
Act of March 2, 1907, 34 Stat. 1246, as amended, U. S. C. Title 18, § 682. 
That act authorizes the United States to appeal from a District Court direct 
to this court in criminal cases where, among other things, the decision sus- 
taining a demurrer to the indictment or any count thereof is based upon the 
invalidity or construction of the statute upon which the indictment is 
founded. 

First. It is contended that by the Joint Resolution, the going into effect 
and continued operation of the resolution was conditioned (a) upon the Presi- 
dent’s judgment as to its beneficial effect upon the reéstablishment of peace 
between the countries engaged in armed conflict in the Chaco; (b) upon the 
making of a proclamation, which was left to his unfettered discretion, thus 
constituting an attempted substitution of the President’s will for that of 
Congress; (c) upon the making of a proclamation putting an end to the opera- 
tion of the resolution, which again was left to the President’s unfettered dis- 
cretion; and (d) further, that the extent of its operation in particular cases 
was subject to limitation and exception by the President, controlled by no 
standard. In each of these particulars, appellees urge that Congress abdi- 
cated its essential functions and delegated them to the Executive. 

Whether, if the Joint Resolution had related solely to internal affairs it 
would be open to the challenge that it constituted an unlawful delegation of 
legislative power to the Executive, we find it unnecessary to determine. The 
whole aim of the resolution is to affect a situation entirely external to the 
United States, and falling within the category of foreign affairs. The de- 
termination which we are called to make, therefore, is whether the Joint 
Resolution, as applied to that situation, is vulnerable to attack under the 
rule that forbids a delegation of the law-making power. In other words, 
assuming (but not deciding) that the challenged delegation, if it were con- 
fined to internal affairs, would be invalid, may it nevertheless be sustained 
on the ground that its exclusive aim is to afford a remedy for a hurtful condi- 
tion within foreign territory? 

It will contribute to the elucidation of the question if we first consider the 
differences between the powers of the federal government in respect of foreign 
or external affairs and those in respect of domestic or internal affairs. That 
there are differences between them, and that these differences are funda- 
mental, may not be doubted. 

The two classes of powers are different, both in respect of their origin and 
their nature. The broad statement that the federal government can exer- 
cise no powers except those specifically enumerated in the Constitution, and 
such implied powers as are necessary and proper to carry into effect the 
enumerated powers, is categorically true only in respect of our internal affairs. 
In that field, the primary purpose of the Constitution was to carve from the 
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general mass of legislative powers then possessed by the states such portions as 
it was thought desirable to vest in the federal government, leaving those not 
included in the enumeration still in the states. Carter v. Carter Coal Co., 
298 U. S. 238, 294. That this doctrine applies only to powers which the 
states had, is self-evident. And since the states severally never possessed 
international powers, such powers could not have been carved from the mass 
of state powers but obviously were transmitted to the United States from 
some other source. During the colonial period, those powers were possessed 
exclusively by and were entirely under the control of the Crown. By the 
Declaration of Independence, ‘‘the Representatives of the United States of 
America” declared the United [not the several] Colonies to be free and inde- 
pendent states, and as such to have “full Power to levy War, conclude Peace, 
contract Alliances, establish Commerce and to do all other Acts and Things 
which Independent States may of right do.” 

As a result of the separation from Great Britain by the colonies, acting as a 
unit, the powers of external sovereignty passed from the Crown not to the 
colonies severally, but to the colonies in their collective and corporate capac- 
ity as the United States of America. Even before the Declaration, the 
colonies were a unit in foreign affairs, acting through a common agency— 
namely the Continental Congress, composed of delegates from the thirteen 
colonies. That agency exercised the powers of war and peace, raised an 
army, created a navy, and finally adopted the Declaration of Independence. 
Rulers come and go; governments end and forms of government change; but 
sovereignty survives. A political society cannot endure without a supreme 
will somewhere. Sovereignty is never held in suspense. When, therefore, 
the external sovereignty of Great Britain in respect of the colonies ceased, it 
immediately passed to the Union. See Penhallow v. Doane, 3 Dall. 54, 
80-81. That fact was given practical application almost at once. The 
treaty of peace, made on September 23, 1783, was concluded between his 
Britannic Majesty and the ‘‘ United States of America.”’ 8 Stat.—European 
Treaties—80. 

The Union existed before the Constitution, which was ordained and estab- 
lished among other things to form “‘a more perfect Union.” Prior to that 
event, it is clear that the Union, declared by the Articles of Confederation to 
be “perpetual,’’ was the sole possessor of external sovereignty, and in the 
Union it remained without change save in so far as the Constitution in ex- 
press terms qualified its exercise. The Framers’ Convention was called and 
exerted its powers upon the irrefutable postulate that though the states were 
several their people in respect of foreign affairs were one. Compare The 
Chinese Exclusion Case, 130 U. S. 581, 604, 606. In that convention, the 
entire absence of state power to deal with those affairs was thus forcefully 
stated by Rufus King: 


The states were not “sovereigns” in the sense contended for by 
some. They did not possess the peculiar features of sovereignty,— 
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they could not make war, nor peace, nor alliances, nor treaties. Con- 
sidering them as political beings, they were dumb, for they could not 
speak to any foreign sovereign whatever. They were deaf, for they 
could not hear any propositions from such sovereign. They had not 
even the organs or faculties of defence or offence, for they could not of 
themselves raise troops, or equip vessels, for war. 5 Elliot’s Debates 
212.! 


It results that the investment of the federal government with the powers 
of external sovereignty did not depend upon the affirmative grants of the 
Constitution. The powers to declare and wage war, to conclude peace, to 
make treaties, to maintain diplomatic relations with other sovereignties, if 
they had never been mentioned in the Constitution, would have vested in 
the federal government as necessary concomitants of nationality. Neither 
the Constitution nor the laws passed in pursuance of it have any force in 
foreign territory unless in respect of our own citizens (see American Banana 
Co. v. United Fruit Co., 213 U.S. 347, 356); and operations of the nation in 
such territory must be governed by treaties, international understandings 
and compacts, and the principles of international law. As a member of the 
family of nations, the right and power of the United States in that field are 
equal to the right and power of the other members of the international family. 
Otherwise, the United States is not completely sovereign. The power to 
acquire territory by discovery and occupation (Jones v. United States, 137 
U. S. 202, 212), the power to expel undesirable aliens (Fong Yue Ting v. 
United States, 149 U. S. 698, 705 et seq.), the power to make such interna- 
tional agreements as do not constitute treaties in the constitutional sense 
(Altman & Co. v. United States, 224 U. 8. 583, 600-601; Crandall, Treaties, 
Their Making and Enforcement, 2d ed., p. 102 and note 1), none of which is 
expressly affirmed by the Constitution, nevertheless exist as inherently 
inseparable from the conception of nationality. This the court recognized, 
and in each of the cases cited found the warrant for its conclusions not in the 
provisions of the Constitution, but in the law of nations. 

In Burnet v. Brooks, 288 U. 8. 378, 396, we said, ‘“‘As a nation with all the 
attributes of sovereignty, the United States is vested with all the powers of 
government necessary to maintain an effective control of international 
relations.”’ Cf. Carter ». Carter Coal Co., supra, p. 295. 

Not only, as we have shown, is the federal power over external affairs in 
origin and essential character different from that over internal affairs, but 
participation in the exercise of the power is significantly limited. In this 
vast external realm, with its important, complicated, delicate and manifold 
problems, the President alone has the power to speak or listen as a represent- 
ative of the nation. He makes treaties with the advice and consent of the 
Senate; but he alone negotiates. Into the field of negotiation the Senate 


1 In general confirmation of the foregoing views, see 1 Story on the Constitution, 4th ed., 
§§ 198-217, and especially §§ 210, 211, 213, 214, 215 (p. 153), 216. 
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cannot intrude; and Congress itself is powerless to invade it. As Marshall 
said in his great argument of March 7, 1800, in the House of Representatives, 
“The President is the sole organ of the nation in its external relations, and its 
sole representative with foreign nations.’”’ Annals, 6th Cong., col. 613. 
The Senate Committee on Foreign Relations at a very early day in our 
history (February 15, 1816), reported to the Senate, among other things, as 
follows: 


The President is the constitutional representative of the United 
States with regard to foreign nations. He manages our concerns with 
foreign nations and must necessarily be most competent to determine 
when, how, and upon what subjects negotiation may be urged with the 
greatest prospect of success. For his conduct he is responsible to the 
Constitution. The committee considers this responsibility the surest 
pledge for the faithful discharge of his duty. They think the inter- 
ference of the Senate in the direction of foreign negotiations calculated 
to diminish that responsibility and thereby to impair the best security 
for the national safety. The nature of transactions with foreign na- 
tions, moreover, requires caution and unity of design, and their success 
frequently depends on secrecy and dispatch. 8 U. S. Sen. Reports 
Comm. on Foreign Relations, p. 24. 


It is important to bear in mind that we are here dealing not alone with an 
authority vested in the President by an exertion of legislative power, but 
with such an authority plus the very delicate, plenary and exclusive power 
of the President as the sole organ of the federal government in the field of 
international relations—a power which does not require as a basis for its 
exercise an act of Congress, but which, of course, like every other govern- 
mental power, must be exercised in subordination to the applicable provisions 
of the Constitution. It is quite apparent that if, in the maintenance of our 
international relations, embarrassment—perhaps serious embarrassment— 
is to be avoided and success for our aims achieved, congressional legislation 
which is to be made effective through negotiation and inquiry within the 
international field must often accord to the President a degree of discretion 
and freedom from statutory restriction which would not be admissible were 
domestic affairs alone involved. Moreover, he, not Congress, has the better 
opportunity of knowing the conditions which prevail in foreign countries, and 
especially is this true in time of war. He has his confidential sources of 
information. He has his agents in the form of diplomatic, consular and 
other officials. Secrecy in respect of information gathered by them may be 
highly necessary, and the premature disclosure of it productive of harmful 
results. Indeed, so clearly is this true that the first President refused to 
accede to a request to lay before the House of Representatives the instruc- 
tions, correspondence and documents relating to the negotiation of the Jay 
Treaty—a refusal the wisdom of which was recognized by the House itself 
and has never since been doubted. In his reply to the request, President 
Washington said: 
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The nature of foreign negotiations requires caution, and their success 
must often depend on secrecy; and even when brought to a conclusion 
a full disclosure of all the measures, demands, or eventual concessions 
which may have been proposed or contemplated would be extremely 
impolitic; for this might have a pernicious influence on future negotia- 
tions, or produce immediate inconveniences, perhaps danger and 
mischief, in relation to other powers. The necessity of such caution and 
secrecy was one cogent reason for vesting the power of making treaties 
in the President, with the advice and consent of the Senate, the prin- 
ciple on which that body was formed confining it to a small number 
of members. To admit, then, a right in the House of Representa- 
tives to demand and to have as a matter of course all the papers re- 
specting a negotiation with a foreign power would be to establish 
a dangerous precedent. 1 Messages and Papers of the Presidents, p. 
194, 


The marked difference between foreign affairs and domestic affairs in this 
respect is recognized by both houses of Congress in the very form of their 
requisitions for information from the executive departments. In the case 
of every department except the Department of State, the resolution directs 
the official to furnish the information. In the case of the State Department, 
dealing with foreign affairs, the President is requested to furnish the informa- 
tion “if not incompatible with the public interest.’’ A statement that to 
furnish the information is not compatible with the public interest rarely, if 
ever, is questioned. 

When the President is to be authorized by legislation to act in respect of 
a matter intended to affect a situation in foreign territory, the legislator 
properly bears in mind the important consideration that the form of the 
President’s action—or, indeed, whether he shall act at all—may well depend, 
among other things, upon the nature of the confidential information which 
he has or may thereafter receive, or upon the effect which his action may 
have upon our foreign relations. This consideration, in connection with 
what we have already said on the subject, discloses the unwisdom of requiring 
Congress in this field of governmental power to lay down narrowly definite 
standards by which the President is to be governed. As this court said in 
Mackenzie v. Hare, 239 U. 8. 299, 311, ““As a government, the United States 
is invested with all the attributes of sovereignty. As it has the character 
of nationality it has the powers of nationality, especially those which concern 
its relations and intercourse with other countries. We should hesitate long 
before limiting or embarrassing such powers.’ (Italics supplied.) 

In the light of the foregoing observations, it is evident that this court 
should not be in haste to apply a general rule which will have the effect of 
condemning legislation like that under review as constituting an unlawful 
delegation of legislative power. The principles which justify such legislation 
find overwhelming support in the unbroken legislative practice which has 
prevailed almost from the inception of the national government to the present 


day. 
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Let us examine, in chronological order, the acts of legislation which 
warrant this conclusion: 

The Act of June 4, 1794, authorized the President to lay, regulate and 
revoke embargoes. He was “authorized” ‘‘whenever, in his opinion, the 
public safety shall so require”’ to lay the embargo upon all ships and vessels 
in the ports of the United States, including those of foreign nations “under 
such regulations as the circumstances of the case may require, and to con- 
tinue or revoke the same, whenever he shall think proper.’’ C. 41, 1 Stat. 
372. A prior joint resolution of May 7, 1794 (1 Stat. 401), had conferred 
unqualified power on the President to grant clearances, notwithstanding an 
existing embargo, to ships or vessels belonging to citizens of the United 
States bound to any port beyond the Cape of Good Hope. 

The Act of March 3, 1795 (c. 53, 1 Stat. 444), gave the President authority 
to permit the exportation of arms, cannon and military stores, the law 
prohibiting such exports to the contrary notwithstanding, the only prescribed 
guide for his action being that such exports should be in ‘“‘cases connected 
with the security of the commercial interest of the United States, and for 
public purposes only.” 

By the Act of June 13, 1798 (ec. 53, § 5, 1 Stat. 566), it was provided that 
if the Government of France “shall clearly disavow, and shall be found to 
refrain from the aggressions, depredations and hostilities’ theretofore main- 
tained against vessels and property of the citizens of the United States, “‘in 
violation of the faith of treaties, and the laws of nations, and shall thereby 
acknowledge the just claims of the United States to be considered as in all 
respects neutral, . . . it shall be lawful for the President of the United 
States, being well ascertained of the premises, to remit and discontinue the 
prohibitions and restraints hereby enacted and declared; and he shall be, and 
is hereby authorized to make proclamation thereof accordingly.”’ 

By §4 of the Act of February 9, 1799 (c. 2, 1 Stat. 615), it was made 
‘lawful’ for the President, ‘“‘if he shall deem it expedient and consistent with 
the interest of the United States,’ by order to remit certain restraints and 
prohibitions imposed by the act with respect to the French Republic, and 
also to revoke any such order ‘‘whenever, in his opinion, the interest of the 
United States shall require.” 

Similar authority, qualified in the same way, was conferred by § 6 of the 
Act of February 7, 1800, ce. 10, 2 Stat. 9. 

Section 5 of the Act of March 3, 1805 (ec. 41, 2 Stat. 341), made it lawful 
for the President, whenever an armed vessel entering the harbors or waters 
within the jurisdiction of the United States and required to depart therefrom 
should fail to do so, not only to employ the land and naval forces to compel 
obedience, but “‘if he shall think it proper, it shall be lawful for him to forbid, 
by proclamation, all intercourse with such vessel, and with every armed 
vessel of the same nation, and the officers and crew thereof; to prohibit all 
supplies and aid from being furnished them” and to do various other things 
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connected therewith. Violation of the President’s proclamation was 
penalized. 

On February 28, 1806, an act was passed (c. 9, 2 Stat. 351) to suspend 
commercial intercourse between the United States and certain parts of the 
Island of St. Domingo. A penalty was prescribed for its violation. Not- 
withstanding the positive provisions of the act, it was by § 5 made “lawful’’ 
for the President to remit and discontinue the restraints and prohibitions im- 
posed by the act at any time “‘if he shall deem it expedient and consistent 
with the interests of the United States” to do so. Likewise in respect of 
the Non-intercourse Act of March 1, 1809 (c. 24, 2 Stat. 528), the President 
was “authorized” (§ 11, p. 530), in case either of the countries affected 
should so revoke or modify her edicts ‘‘as that they shall cease to violate the 
neutral commerce of the United States,” to proclaim the fact, after which 
the suspended trade might be renewed with the nation so doing. 

Practically every volume of the United States Statutes contains one or 
more acts or joint resolutions of Congress authorizing action by the President 
in respect of subjects affecting foreign relations, which either leave the exer- 
cise of the power to his unrestricted judgment, or provide a standard far more 
general than that which has always been considered requisite with regard to 
domestic affairs. Many, though not all, of these acts are designated in the 
footnote.? 


* Thus, the President has been broadly “authorized” to suspend embargo acts passed by 
Congress, “if in his judgment the public interest should require it’’ (Act of December 19, 
1806, c. 1, § 3, 2 Stat. 411), or if, ‘in the judgment of the President,’”’ there has been such 
suspension of hostilities abroad as may render commerce of the United States sufficiently 
safe. Act of April 22, 1808, c. 52, 2 Stat. 490. See, also, Act of March 3, 1817, c. 39, 
§ 2, 3 Stat. 361. Compare, but as to reviving an embargo act, the Act of May 1, 1810, 
c. 39, § 4, 2 Stat. 605. 

Likewise, Congress has passed numerous acts laying tonnage and other duties on foreign 
ships, in retaliation for duties enforced on United States vessels, but providing that if the 
President should be satisfied that the countervailing duties were repealed or abolished, then 
he might by proclamation suspend the duties as to vessels of the nation so acting. Thus, 
the President has been “authorized” to proclaim the suspension. Act of January 7, 1824, 
c. 4, § 4, 4 Stat. 3; Act of May 24, 1828, c. 111, 4 Stat. 308; Act of July 24, 1897, c. 13, 30 
Stat. 214. Or it has been provided that the suspension should take effect whenever the 
President “shall be satisfied’ that the discriminating duties have been abolished. Act 
of March 3, 1815, c. 77, 3 Stat. 224; Act of May 31, 1830, c. 219, § 2, 4 Stat. 425. Or that 
the President ‘may direct” that the tonnage duty shall cease to be levied in such circum- 
stances. Act of July 13, 1832, c. 207, § 3, 4 Stat. 578. And compare Act of June 26, 1884, 
c. 121, § 14, 23 Stat. 53, 57. 

Other acts, for retaliation against discriminations as to United States commerce, have 
placed broad powers in the hands of the President, “authorizing” even the total exclusion of 
vessels of any foreign country so offending (Act of June 19, 1886, c. 421, § 17, 24 Stat. 79, 
83), or the increase of duties on its goods or their total exclusion from the United States (Act 
of June 17, 1930, c. 497, § 388, 46 Stat. 590, 704), or the exclusion of its goods or the deten- 
tion, in certain circumstances, of its vessels, or the exclusion of its vessels or nationals from 
privileges similar to those which it has denied to citizens of the United States (Act of Septem- 
ber 8, 1916, c. 463, §§ 804-806, 39 Stat. 756, 799-800). As to discriminations by particular 
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It well may be assumed that these legislative precedents were in mind when 
Congress passed the joint resolutions of April 22, 1898, 30 Stat. 739; March 
14, 1912, 37 Stat. 630; and January 31, 1922, 42 Stat. 361, to prohibit the 
export of coal or other war material. The resolution of 1898 authorized the 
President ‘‘in his discretion, and with such limitations and exceptions as 
shall seem to him expedient”’ to prohibit such exportations. The striking 
identity of language found in the second resolution mentioned above and in 
the one now under review will be seen upon comparison. The resolution of 
March 14, 1912, provides: 


That whenever the President shall find that in any American country conditions of do- 
mestic violence exist which are promoted by the use of arms or munitions of war procured 
from the United States, and shall make proclamation thereof, it shall be unlawful to export 
except under such limitations and exceptions as the President shall prescribe any arms or 
munitions of war from any place in the United States to such country until otherwise ordered 
by the President or by Congress. 

Sec. 2. That any shipment of material hereby declared unlawful after such a proclama- 
tion shall be punishable by fine not exceeding ten thousand dollars, or imprisonment not 
exceeding two years, or both. 


The third resolution is in substantially the same terms, but extends to any 
country in which the United States exercises extraterritorial jurisdiction, 
and provides for the President’s action not only when conditions of domestic 
violence exist which are promoted, but also when such conditions may be 
promoted, by the use of such arms or munitions of war. 

We had occasion to review these embargo and kindred acts in connection 
with an exhaustive discussion of the general subject of delegation of legisla- 


countries, it has been made lawful for the President, by proclamation, which he ‘may in his 
discretion, apply . . . to any part or all’ of the subjects named, to exclude certain goods of 
the offending country, or its vessels. Act of March 3, 1887, c. 339, 24 Stat. 475. And com- 
pare Act of July 26, 1892, c. 248, 27 Stat. 267. Compare, also, authority given the Post- 
master General to reduce or enlarge rates of foreign postage, among other things, for the 
purpose of counteracting any adverse measures affecting our postal intercourse with foreign 
countries. Act of March 3, 1851, c. 20, § 2, 9 Stat. 587, 589. 

The President has been ‘“‘authorized’’ to suspend an act providing for the exercise of judi- 
cial functions by ministers, consuls and other officers of the United States in the Ottoman 
dominions and Egypt whenever he “shall receive satisfactory information” that the govern- 
ments concerned have organized tribunals likely to secure to United States citizens the same 
impartial justice enjoyed under the judicial functions exercised by the United States officials. 
Act of March 23, 1874, c. 62, 18 Stat. 23. 

Congress has also passed acts for the enforcement of treaties or conventions, to be effective 
only upon proclamation of the President. Some of them may be noted which “authorize” 
the President to make proclamation when he shall be “satisfied” or shall receive “satisfactory 
evidence” that the other nation has complied: Act of August 5, 1854, c. 269, §§ 1, 2, 10 Stat. 
587; Act of March 1, 1873, c. 213, §§ 1, 2, 17 Stat. 482; Act of August 15, 1876, c. 290, 19 
Stat. 200; Act of December 17, 1903, c. 1, § 1, 33 Stat. 3. Cf. Act of June 11, 1864, c. 116, 
$1, 13 Stat. 121; Act of February 21, 1893, c. 150, 27 Stat. 472. 

Where appropriate, Congress has provided that violation of the President’s proclamations 
authorized by the foregoing acts shall be penalized. See, e. g., Act of June 19, 1886; Act of 
March 3, 1887; Act of September 8, 1916; Act of June 17, 1930—all supra. 
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tive power in a recent case, Panama Refining Co. v. Ryan, 293 U. S. 388, 
421-422, and in justifying such acts, pointed out that they confided to the 
President ‘‘an authority which was cognate to the conduct by him of the 
foreign relations of the government.”’ 

The result of holding that the joint resolution here under attack is void 
and unenforceable as constituting an unlawful delegation of legislative power 
would be to stamp this multitude of comparable acts and resolutions as like- 
wise invalid. And while this court may not, and should not, hesitate to 
declare acts of Congress, however many times repeated, to be unconstitu- 
tional if beyond all rational doubt it finds them to be so, an impressive array 
of legislation such as we have just set forth, enacted by nearly every congress 
from the beginning of our national existence to the present day, must be 
given unusual weight in the process of reaching a correct determination of 
the problem. A legislative practice such as we have here, evidenced not by 
only occasional instances, but marked by the movement of a steady stream 
for a century and a half of time, goes a long way in the direction of proving 
the presence of unassailable ground for the constitutionality of the practice, 
to be found in the origin and history of the power involved, or in its nature, 
or in both combined. 

In The Laura, 114 U.S. 411, 416, this court answered a challenge to the 
constitutionality of a statute authorizing the Secretary of the Treasury to 
remit or mitigate fines and penalties in certain cases, by repeating the lan- 
guage of a very early case (Stuart v. Laird, 1 Cranch 299, 309) that the long 
practice and acquiescence under the statute was a “practical exposition 
. . . too strong and obstinate to be shaken or controlled. Of course, the 
question is at rest, and ought not now to be disturbed.” In Lithographic 
Co. v. Sarony, 111 U. S. 53, 57, the constitutionality of R. S. § 4952, con- 
ferring upon the author, inventor, designer or proprietor of a photograph 
certain rights, was involved. Mr. Justice Miller, speaking for the court, 
disposed of the point by saying: ‘‘The construction placed upon the Consti- 
tution by the first act of 1790, and the act of 1802, by the men who were con- 
temporary with its formation, many of whom were members of the conven- 
tion which framed it, is of itself entitled to very great weight, and when 
it is remembered that the rights thus established have not been disputed 
during a period of nearly a century, it is almost conclusive.”’ 

In Field v. Clark, 143 U. S. 649, 691, this court declared that “‘. . . the 
practical construction of the Constitution, as given by so many acts of Con- 
gress, and embracing almost the entire period of our national existence, 
should not be overruled, unless upon a conviction that such legislation was 
clearly incompatible with the supreme law of the land.’”’ The rule is one 
which has been stated and applied many times by this court. As examples, 
see Ames v. Kansas, 111 U. 8S. 449, 469; McCulloch v. Maryland, 4 Wheat. 
316, 401; Downes v. Bidwell, 182 U. S. 244, 286. 

The uniform, long-continued and undisputed legislative practice just dis- 
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closed rests upon an admissible view of the Constitution which, even if the 
practice found far less support in principle than we think it does, we should 
not feel at liberty at this late day to disturb. 

We deem it unnecessary to consider, seriatim, the several clauses which are 
said to evidence the unconstitutionality of the Joint Resolution as involving 
an unlawful delegation of legislative power. It is enough to summarize by 
saying that, both upon principle and in accordance with precedent, we con- 
clude there is sufficient warrant for the broad discretion vested in the Presi- 
dent to determine whether the enforcement of the statute will have a bene- 
ficial effect upon the reéstablishment of peace in the affected countries; 
whether he shall make proclamation to bring the resolution into operation; 
whether and when the resolution shall cease to operate and to make procla- 
mation accordingly; and to prescribe limitations and exceptions to which the 
enforcement of the resolution shall be subject. 

Second. The second point raised by the demurrer was that the Joint Reso- 
lution never became effective because the President failed to find essential 
jurisdictional facts; and the third point was that the second proclamation of 
the President operated to put an end to the alleged liability of appellees 
under the Joint Resolution. In respect of both points, the court below over- 
ruled the demurrer, and thus far sustained the government. 

The government contends that upon an appeal by the United States under 
the Criminal Appeals Act from a decision holding an indictment bad, the 
jurisdiction of the court does not extend to questions decided in favor of the 
United States, but that such questions may only be reviewed in the usual 
way after conviction. We find nothing in the words of the statute or in its 
purposes which justify this conclusion. ‘The demurrer in the present case 
challenges the validity of the statute upon three separate and distinct 
grounds. If the court below had sustained the demurrer without more, an 
appeal by the government necessarily would have brought here for our de- 
termination all of these grounds, since in that case the record would not have 
disclosed whether the court considered the statute invalid upon one particu- 
lar ground or upon all of the grounds alleged. The judgment of the lower 
court is that the statute is invalid. Having held that this judgment cannot 
be sustained upon the particular ground which that court assigned, it is now 
open to this court to inquire whether or not the judgment can be sustained 
upon the rejected grounds which also challenge the validity of the statute 
and, therefore, constitute a proper subject of review by this court under the 
Criminal Appeals Act. United States v. Hastings, 296 U. S. 188, 192. 

In Langnes v. Green, 282 U. 8. 531, where the decree of a District Court 
had been assailed upon two grounds and the Cireuit Court of Appeals had 
sustained the attack upon one of such grounds only, we held that a respond- 
ent in certiorari might nevertheless urge in this court in support of the decree 
the ground which the intermediate appellate court had rejected. That 
principle is applicable here. 


’ 
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We proceed, then, to a consideration of the second and third grounds of the 
demurrers which, as we have said, the court below rejected. 

1. The Executive proclamation recites, ‘‘I have found that the prohibition 
of the sale of arms and munitions of war in the United States to those coun- 
tries now engaged in armed conflict in the Chaco may contribute to the re- 
establishment of peace between those countries, and that I have consulted 
with the governments of other American Republics and have been assured of 
the coéperation of such governments as I have deemed necessary as contemplated 
by the said joint resolution.’’ This finding satisfies every requirement of the 
Joint Resolution. There is no suggestion that the resolution is fatally un- 
certain or indefinite; and a finding which follows its language, as this finding 
does, cannot well be challenged as insufficient. 

But appellees, referring to the words which we have italicized above, con- 
tend that the finding is insufficient because the President does not declare 
that the codperation of such governments as he deemed necessary included 
any American Republic and, therefore the recital contains no affirmative 
showing of compliance in this respect with the Joint Resolution. The criti- 
cism seems to us wholly wanting in substance. The President recites that 
he has consulted with the governments of other American Republics, and 
that he has been assured of the codperation of such governments as he 
deemed necessary as contemplated by the joint resolution. These recitals, con- 
strued together, fairly include within their meaning American Republics. 

2. The second proclamation of the President, revoking the first proclama- 
tion, it is urged, had the effect of putting an end to the Joint Resolution, and 
in accordance with a well-settled rule, no penalty could be enforced or pun- 
ishment inflicted thereafter for an offense committed during the life of the 
Joint Resolution in the absence of a provision in the resolution to that effect. 
There is no doubt as to the general rule or as to the absence of a saving clause 
in the Joint Resolution. But is the case presented one which makes the 
rule applicable? 

It was not within the power of the President to repeal the Joint Resolu- 
tion; and his second proclamation did not purport to do so. It ‘‘revoked”’ 
the first proclamation; and the question is, did the revocation of the procla- 
mation have the effect of abrogating the resolution or of precluding its en- 
forcement in so far as that involved the prosecution and punishment of 
offenses committed during the life of the first proclamation? We are of 
opinion that it did not. 

Prior to the first proclamation, the Joint Resolution was an existing law, 
but dormant, awaiting the creation of a particular situation to render it ac- 
tive. No action or lack of action on the part of the President could destroy 
its potentiality. Congress alone could do that. The happening of the 
designated events—namely, the finding of certain conditions and the procla- 
mation by the President—did not call the law into being. It created the oc- 
casion for it to function. The second proclamation did not put an end to the 
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law or affect what had been done in violation of the law. The effect of 
the proclamation was simply to remove for the future, a condition of affairs 
which admitted of its exercise. 

We should have had a different case if the Joint Resolution had expired by 
its own terms upon the issue of the second proclamation. Its operative force, 
it is true, was limited to the period of time covered by the first proclamation. 
And when the second proclamation was issued, the resolution ceased to be a 
rule for the future. It did not cease to be the law for the antecedent period 
of time. The distinction is clearly pointed out by the Superior Court of 
Judicature of New Hampshire in Stevens v. Dimond, 6 N. H. 330, 332, 333. 
There, a town by-law provided that if certain animals should be found going 
at large between the first day of April and the last day of October, etc., the 
owner would incur a prescribed penalty. The trial court directed the jury 
that the by-law, being in force for a year only, had expired so that the de- 
fendant could not be called upon to answer for a violation which occurred 
during the designated period. The state appellate court reversed, saying 
that when laws “expire by their own limitation, or are repealed, they cease to 
be the law in relation to the past, as well as the future, and can no longer be 
enforced in any case. No case is, however, to be found in which it was ever 
held before that they thus ceased to be law, unless they expired by express 
limitation in themselves, or were repealed. It has never been decided that 
they cease to be law, merely because the time they were intended to regulate 
had expired. ... A very little consideration of the subject will convince 
anyone that a limitation of the time to which a statute is to apply, is a very 
different thing from the limitation of the time a statute is to continue in 
force.”’ 

The first proclamation of the President was in force from the 28th day of 
May, 1934, to the 14th day of November, 1935. If the Joint Resolution had 
in no way depended upon Presidential action, but had provided explicitly 
that, at any time between May 28, 1934, and November 14, 1935, it should 
be unlawful to sell arms or munitions of war to the countries engaged in armed 
conflict in the Chaco, it certainly could not be successfully contended that 
the law would expire with the passing of the time fixed in respect of offenses 
committed during the period. 

The judgment of the court below must be reversed and the cause remanded 
for further proceedings in accordance with the foregoing opinion. 

It is so ordered. 

Mr. Justice McREeyYNo.tps does not agree. He is of opinion that the court 
below reached the right conclusion and its judgment ought to be affirmed. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


(LORD ATKIN, LORD THANKERTON, LORD MACMILLAN, LORD WRIGHT, M.R., AND SIR 
SIDNEY ROWLATT) 
ATTORNEY-GENERAL FOR CANADA V. ATTORNEY-GENERAL FOR ONTARIO AND 
OTHERS * 


January 28, 1937 


The Weekly Rest in Industrial Undertakings Act, 1935, the Minimum Wages Act, 1935, 
and the Limitation of Hours of Work Act, 1935, which were passed by the Parliament 
of Canada, in accordance with conventions adopted by the International Labor Organi- 
zation, and ratified by the Dominion of Canada, are ultra vires the Parliament of Can- 
ada. Each of the Acts affects property and civil rights within each Province, a class of 
subjects brought within the exclusive legislative competence of the Province by Sec. 92 
(13) of the British North America Act, 18672 

No further legislative competence is obtained by the Dominion from its accession to 
international status and the consequent increase in the scope of its executive functions. 
If the new functions affect the classes of subjects enumerated in Sec. 92, legislation to sup- 
port the new functions is in the competence of the Provincial Legislatures only. 

In totality of legislative powers, Dominion and Provincial together, Canada is fully 
equipped and competent to legislate in performance of treaty obligations, but the legis- 
lative powers remain distributed, and if Canada incurs obligations they must, so far as 
legislation is concerned when these obligations deal with Provincial classes of subjects, 
- dealt with by the totality of powers—by codperation between the Dominion and 

rovinces. 


This was an appeal brought by the Attorney-General for Canada, by spe- 
cial leave, from the judgment of the Supreme Court of Canada, dated June 17, 
1936, answering, as stated below, the following questions referred to the court 
by order of the Governor-General in Council, dated November 5, 1935: 

(1) Are the Weekly Rest in Industrial Undertakings Act, 1935, (2) the 
Minimum Wages Act, 1935, and (3) the Limitation of Hours of Work Act, 
1935, or any of the provisions thereof, and in what particular or particulars, 
or to what extent, ultra vires of the Parliament of Canada? 

The Chief Justice of Canada, Mr. Justice Davis, and Mr. Justice Kerwin 
were of opinion that (except as to Section 6 of the Minimum Wages Act) the 
statutes were intra vires; Mr. Justice Rinfret, Mr. Justice Cannon, and Mr. 
Justice Crocket held that they were ultra vires. 

The Attorney-General for Ontario contended that the legislation in ques- 
tion was bad in so far as it was based on conventions adopted by the Interna- 
tional Labor Conference in accordance with the relevant articles of the Treaty 
of Versailles. [The draft conventions were ratified by the Canadian Parlia- 
ment, and the legislation in question was passed for the purpose of giving 
effect to their stipulations.] But he submitted, however, that the legislation 
was within the Dominion’s powers under the power to legislate on peace, 
order, and good government. New Brunswick submitted that the legislation 


* The Times Law Reports, February 5, 1937, Vol. 53, p. 325. Reported by Charles Clay- 
ton, Esq., Barrister-at-Law. 

1 The British North America Act, 1867, is printed in this JouRNAL, Supp., Vol. 4 (1910), 
pp. 39-67. 
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was ultra vires on all grounds because the subject-matter of each of the Acts 
was by Section 92 of the British North America Act within the exclusive 
legislative competence of the Provincial Legislatures; and British Columbia 
took up the same position. 

Lorp ATKIN, in delivering the judgment of the Board, said: This is one of 
a series of cases brought before this Board on appeal from the Supreme Court 
of Canada on references by the Governor-General in Council to determine the 
validity of certain statutes of Canada passed in 1934 and 1935. Their Lord- 
ships will deal with all the appeals in due course, but they propose to begin 
with that involving the Weekly Rest in Industrial Undertakings Act, the 
Minimum Wages Act, and the Limitation of Hours of Work Act, both because 
of the exceptional importance of the issues involved and because it affords 
them an opportunity of stating their opinion on some matters which also arise 
in the other cases. At the outset they desire to express their appreciation of 
the valuable assistance which they have received from counsel, both for the 
Dominion and for the respective Provinces. No pains have been spared to 
place before the Board all the material both as to the facts and the law which 
could assist the Board in their responsible task. The arguments were cogent 
and not diffuse. 

The statutes in question in the present case were passed, as their titles recite, 
in accordance with conventions adopted by the International Labor Organi- 
zation of the League of Nations in accordance with the Labor Part of the 
Treaty of Versailles of June 28,1919. It was admitted at the bar that each 
statute affects property and civil rights within each Province, and that it was 
for the Dominion to establish that, nevertheless, the statute was validly en- 
acted under the legislative powers given to the Dominion Parliament by the 
British North America Act, 1867. It was argued for the Dominion that the 
legislation could be justified either (1) under Section 132 of the British North 
America Act as being legislation “necessary or proper for performing the obli- 
gations of Canada or of any Province thereof, as part of the British Empire, 
towards foreign countries, arising under treaties between the Empire and such 
foreign countries,” or (2) under the general powers, sometimes called the re- 
siduary powers, give by Section 91 to the Dominion Parliament to make laws 
for the peace, order, and good government of Canada in relation to all matters 
not coming within the classes of subjects by this Act assigned exclusively to 
the Legislatures of the Provinces. 

The Provinces contended: As to (1), (a) that the obligations, if any, of 
Canada under the labor conventions did not arise under a treaty or treaties 
made between the Empire and foreign countries and that therefore Section 
132 did not apply. (b) That the Canadian Government had no executive 
authority to make any such treaty as was alleged. (c) That the obligations 
said to have been incurred and the legislative powers sought to be exercised 
by the Dominion were not incurred and exercised in accordance with the terms 
of the Treaty of Versailles. As to (2), that, if the Dominion had to rely 


) 
’ 


350 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


only on the powers given by Section 91, the legislation was invalid, for it 
related to matters which came within the classes of subjects exclusively as- 
signed to the Legislatures of the Provinces—namely, property and civil rights 
in the Province. 

To indicate the opinion of the Board on these contentions it will be neces- 
sary briefly to refer to the Treaty of Versailles, Part XIII, Labor, to the 
procedure prescribed by it for bringing into existence labor conventions, and 
to the procedure adopted in Canada in respect thereto. The Treaty of Peace, 
signed at Versailles on June 28, 1919, was made between the Allied and Asso- 
ciated Powers of the one part and Germany of the other part. The British 
Empire was described as one of the Principal Allied and Associated Powers, 
and the high contracting party for the British Empire was his Majesty the 
King, represented generally by certain of his English Ministers, and repre- 
sented for the Dominion of Canada by the Minister of Justice and the Min- 
ister of Customs, and for the other Dominions by their respective Ministers. 
The treaty began with Part I of the Covenant of the League of Nations, by 
which the high contracting parties agreed to the Covenant, the effect of 
which was that the signatories named in the annex to the Covenant were to 
be the original members of the League of Nations. 

The Dominion of Canada was one of the signatories and so became an 
original member of the League. The treaty then proceeds in a succession of 
parts to deal with the agreed terms of peace, stipulations, of course, entered 
into not between members of the League but between the high contracting 
parties—that is, for the British Empire his Majesty the King. Part XIII, 
entitled “Labor,” after reciting that the object of the League of Nations is the 
establishment of universal peace, and that such a peace can be established 
only if it is based upon social justice, and that social justice requires the im- 
provement of conditions of labor throughout the world, provides that the 
high contracting parties agree to the establishment of a permanent organiza- 
tion for the promotion of the desired objects, and that the original and future 
members of the League of Nations shall be the members of this organization. 
The organization is to consist of a General Conference of Representatives of 
the members and an International Labor Office. After providing for meet- 
ings of the conference, and for its procedure, the treaty contains Articles 405 
and 407: 


ARTICLE 405 


When the Conference has decided on the adoption of proposals with 
regard to an item in the agenda, it will rest with the Conference to deter- 
mine whether these proposals should take the form: (a) of a recom- 
mendation to be submitted to the members for consideration with a view 
to effect being given to it by national legislation or otherwise, or (b) 
of a draft international convention for ratification by the members. 

In either case a majority of two-thirds of the votes cast by the dele- 
gates present shall be necessary on the final vote for the adoption of the 
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recommendation or draft convention, as the case may be, by the Con- 
ference. 

In framing any recommendation or draft convention of general appli- 
cation the Conference shall have due regard to those countries in which 
climatic conditions, the imperfect development of industrial organiza- 
tion or other special circumstances make the industrial conditions sub- 
stantially different and shall suggest the modifications, if any, which it 
considers may be required to meet the case of such countries. 

A copy of the recommendation or draft convention shall be authenti- 
cated by the signature of the President of the Conference and of the Di- 
rector and shall be deposited with the Secretary-General of the League of 
Nations. The Secretary-General will communicate a certified copy of 
the recommendation or draft convention to each of the members. 

Each of the members undertakes that it will, within the period of one 
year at most from the closing of the session of the Conference, or if it is 
impossible owing to exceptional circumstances to do so within the period 
of one year, then at the earliest practicable moment and in no case later 
than eighteen months from the closing of the session of the Conference 
bring the recommendation or draft convention before the authority or 
authorities within whose competence the matter lies, for the enactment. 
of legislation or other action. 

In the case of a recommendation, the members will inform the Secre- 
tary-General of the action taken. 

In the case of a draft convention, the member will, if it obtains the con- 
sent of the authority or authorities within whose competence the matter 
lies, communicate the formal ratification of the convention to the Secre- 
tary-General and will take such action as may be necessary to make ef- 
fective the provisions of such convention. 

If on a recommendation no legislative or other action is taken to make 
a recommendation effective, or if the draft convention fails to obtain the 
consent of the authority or authorities within whose competence the 
matter lies, no further obligation shall rest upon the member. 

In the case of a federal State, the power of which to enter into conven- 
tions on labor matters is subject to limitations, it shall be in the dis- 
cretion of that Government to treat a draft convention to which such 
limitations apply as a recommendation only, and the provisions of this 
article with respect to recommendations shall apply in such case. 

The above article shall be interpreted in accordance with the follow- 
ing principle: 

In no case shall any member be asked or required, as a result of the 
adoption of any recommendation or draft convention by the Conference, 
to lessen the protection afforded by its existing legislation to the workers 
concerned. 


ARTICLE 407 


If any convention coming before the Conference for final considera- 
tion fails to secure the support of two-thirds of the votes cast by the dele- 
gates present, it shall nevertheless be within the right of any of the 
members of the Permanent Organization to agree to such convention 
among themselves. 

Any convention so agreed to shall be communicated by the Govern- 
ment concerned to the Secretary-General of the League of Nations, who 
shall register it. 
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It will be observed that a draft convention is adopted by a majority of 
two-thirds of the delegates present, and that at the stage of adoption it has no 
binding effect on the members. Nor do the delegates of members sign it, or 
purport to enter into an obligation on behalf of the members whose delegates 
they are. “Ratification,” therefore, as used in paragraph 7 of Article 405, is 
not used in the ordinary sense in which it is used in respect of treaties—the 
formal adoption by the high contracting party of a previous assent conveyed 
by the signature of so-called plenipotentiaries. ‘Consent to,” or “accession 
to,” would perhaps better describe the transaction which involves the creation 
for the first time of any obligation under the convention. 

In accordance with the provisions of Part XIII draft conventions were 
adopted by General Conferences of the International Labor Organization as 
follows: 

October 29—November 29, 1919, Conference. 

Draft convention limiting the hours of work in industrial undertakings. 

October 25—November 19, 1921, Conference. 

Draft convention concerning the application of the weekly rest in industrial 
undertakings. 

May 30—June 16, 1928, Conference. 

Draft convention concerning the creation of minimum wage fixing ma- 
chinery. 

Each of the conventions included stipulations purporting to bind members 
who ratified it to carry out its provisions, the first two conventions by named 
dates—namely, July 1, 1921, and January 1, 1924, respectively. These three 
conventions were in fact ratified by the Dominion of Canada: “Hours of 
Work” on March 1, 1935, “Weekly Rest” on March 1, 1935, and “Minimum 
Wages” on April 12, 1935. 

In each case in February and March, 1935, there had been passed resolu- 
tions of the Senate and House of Commons of Canada approving them. The 
ratification was approved by order of the Governor-General in Council, was 
recorded in an instrument of ratification executed by the Secretary of State 
for External Affairs for Canada, Mr. Bennett, and was duly communicated to 
the Secretary-General of the League of Nations. The statutes, which in 
substance give effect to the draft conventions, were passed by the Parliament 
of Canada and received the Royal Assent: “Hours of Work,” on July 5, 1935, 
to come into force three months after assent; “Weekly Rest,” on April 4, 
1935, to come into force three months after assent; “Minimum Wages,” on 
June 28, 1935, to come into force, so far as the convention provisions are con- 
cerned, when proclaimed by the Governor-General in Council, an event which 
has not yet happened. 

In 1925 the Governor-General in Council referred to the Supreme Court 
questions as to the obligations of Canada under the provisions of Part XIII 
of the Treaty of Versailles, and whether the Legislatures of the Provinces 
were the authorities within whose competence the subject-matter of the con- 
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ventions lay. The answers to the reference, which are to be found in In the 
Matter of Legislative Jurisdiction over Hours of Labor ({1925] Can. S.C.R. 
505), were that the Legislatures of the Provinces were the competent authori- 
ties to deal with the subject-matter, save in respect of Dominion servants and 
the parts of Canada not within the boundaries of any Province, and that the 
obligation of Canada was to bring the convention before the Lieutenant- 
Governor of each Province to enable him to bring the appropriate subject- 
matter before the Legislature of his Province, and to bring the matter before 
the Dominion Parliament in respect of so much of the convention as was 
within its competence. This advice appears to have been accepted, and no 
further steps were taken until those which took place, as stated above, in 1935. 

Their Lordships, having stated the circumstances leading up to the refer- 
ence in this case, are now in a position to discuss the contentions of the parties 
which were summarized earlier in this judgment. It will be essential to keep 
in mind the distinction between (1) the formation and (2) the performance 
of the obligations constituted by a treaty, using that word as comprising any 
agreement between two or more sovereign states. Within the British Empire 
there is a well-established rule that the making of a treaty is an executive 
act, while the performance of its obligations, if they entail alteration of the 
existing domestic law, requires legislative action. Unlike some other coun- 
tries, the stipulations of a treaty duly ratified do not within the Empire, by 
virtue of the treaty alone, have the force of law. If the national executive, 
the Government of the day, decide to incur the obligations of a treaty which 
involve alteration of law, they have to run the risk of obtaining the assent of 
Parliament to the necessary statute or statutes. To make themselves as 
secure as possible they will often in such cases, before final ratification, seek 
to obtain from Parliament an expression of approval. But it has never been 
suggested, and it is not the law, that such an expression of approval operates 
as law, or that in law it precludes the assenting Parliament, or any subsequent 
Parliament, from refusing to give its sanction to any legislative proposals that 
may subsequently be brought before it. Parliament, no doubt, as the Chief 
Justice pointed out, has a constitutional control over the executive, but it 
cannot be disputed that the creation of the obligations undertaken in treaties 
and the assent to their form and quality are the function of the executive 
alone. Once they are created, while they bind the state as against the other 
contracting parties, Parliament may refuse to perform them and so leave the 
state in default. In a unitary state whose legislature possesses unlimited 
powers the problem is simple. Parliament will either fulfil or not treaty 
obligations imposed on the state by its executive. The nature of the obliga- 
tions does not affect the complete authority of the legislature to make them 
law if it so chooses. But in a state where the legislature does not possess 
absolute authority—in a federal state where legislative authority is limited 
by a constitutional document, or is divided up between different legislatures 
in accordance with the classes of subject-matter submitted for legislation— 
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the problem is complex. The obligations imposed by treaty may have to be 
performed, if at all, by several legislatures, and the executive have the task of 
obtaining the legislative assent not of the one parliament to whom they may 
be responsible but possibly of several parliaments to whom they stand in no 
direct relation. The question is not how is the obligation formed—that is the 
function of the executive—but how is the obligation to be performed, and 
that depends on the authority of the competent legislature or legislatures. 

Reverting again to the original analysis of the contentions of the parties, it 
will be seen that the Provincial contention 1 (b) relates only to the formation 
of the treaty obligation, while 1 (c) has reference to the alleged limitation of 
both executive and legislative action by the express terms of the treaty. If, 
however, the Dominion Parliament was never vested with legislative author- 
ity to perform the obligation, these questions do not arise. And as their 
Lordships have come to the conclusion that the reference can be decided on 
the question of legislative competence alone, in accordance with their usual 
practice in constitutional matters they refrain from expressing any opinion 
on the questions raised by the contentions 1 (b) and (c), which in that event 
become immaterial. 

Counsel did not suggest any doubt as to the international status which 
Canada had now attained, involving her competence to enter into interna- 
tional treaties as an international juristic person. Questions were raised 
both generally as to how the executive power was to be exercised to bind 
Canada—whether it must be exercised in the name of the King, and whether 
the prerogative right of making treaties in respect of Canada was now vested 
in the Governor-General in Council, or his Ministers, whether by constitu- 
tional usage or otherwise; and specifically in relation to the draft conventions 
as to the interpretation of the various paragraphs in Article 405 of the Treaty 
of Versailles, and as to the effect of the time limits expressed both in Article 
405 and in the conventions themselves. Their Lordships mention these 
points for the purpose of making it clear that they express no opinion on them. 

The first ground on which counsel for the Dominion sought to base the 
validity of the legislation was Section 132. So far as it is sought to apply this 
section to the conventions when ratified the answer is plain. The obligations 
are not obligations of Canada as part of the British Empire, but of Canada 
by virtue of her new status as an international person, and do not arise under 
a treaty between the British Empire and foreign countries. This was clearly 
established by the decision in the Radio case (48 The Times L.R. 235; [1932] 
A.C. 304), and their Lordships do not think that the proposition admits of any 
doubt. It is unnecessary, therefore, to dwell on the distinction between 
legislative powers given to the Dominion to perform obligations imposed on 
Canada as part of the Empire by an Imperial executive responsible to and 
controlled by the Imperial Parliament, and the legislative power of the 
Dominion to perform obligations created by the Dominion executive respon- 
sible to and controlled by the Dominion Parliament. While it is true, as was 
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pointed out in the Radio case (supra), that it was not contemplated in 1867 
that the Dominion would possess treaty-making powers, it is impossible to 
strain the section so as to cover the uncontemplated event. A further at- 
tempt to apply the section was made by the suggestion that, while it does not 
apply to the conventions, yet it clearly applies to the Treaty of Versailles 
itself, and that the obligations to perform the conventions arise “under” that 
treaty because of the stipulations in Part XIII. It is impossible to accept 
this view. No obligation to legislate in respect of any of the matters in ques- 
tion arose until the Canadian executive, left with an unfettered discretion of 
their own volition, acceded to the conventions, a novus actus not determined 
by the treaty. For the purposes of this legislation the obligation arose under 
the conventions alone. It appears that all the members of the Supreme Court 
rejected the contention based on Section 132, and their Lordships are in full 
agreement with them. 

If, therefore, Section 132 is out of the way, the validity of the legislation 
can only depend on Sections 91 and 92. It had to be admitted that, normally, 
this legislation came within the classes of subjects by Section 92 assigned ex- 
clusively to the Legislatures of the Provinces—namely, property and civil 
rights in the Province. This was in fact expressly decided in respect of these 
same conventions by the Supreme Court in 1925. How, then, can the legis- 
lation be within the legislative powers given by Section 91 to the Dominion 
Parliament? It is not within the enumerated classes of subjects in Section 
91, and it appears to be expressly excluded from the general powers given by 
the first words of the section. It appears highly probable that none of the 
members of the Supreme Court would have departed from their decision in 
1925 had it not been for the opinion of the Chief Justice that the judgments 
of the Judicial Committee in the Aeronautics case (48 The Times L.R. 18; 
[1932] A.C. 54) and the Radio case (supra) constrained them to hold that 
jurisdiction to legislate for the purpose of performing the obligation of a 
treaty resided exclusively in the Parliament of Canada. 

Their Lordships cannot take that view of those decisions. The Aeronautics 
case (supra) concerned legislation to perform obligations imposed by a treaty 
between the Empire and foreign countries. Section 132 therefore clearly 
applied, and but for a remark at the end of the judgment, which in view of 
the stated ground of the decision was clearly obiter, the case could not be 
said to be an authority on the matter now under discussion. The judgment 
in the Radio case (supra) appears to present more difficulty. But when that 
case is examined it will be found that the true ground of the decision was 
that the convention in that case dealt with classes of matters which did not 
fall within the enumerated classes of subjects in Section 92, or even within 
the enumerated classes in Section 91. Part of the subject-matter of the con- 
vention—namely, broadcasting-——might come under an enumerated class, but 
if so, it was under a heading, “Inter-provincial Telegraphs,” expressly ex- 
cluded from Section 92. Their Lordships are satisfied that neither case 
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affords a warrant for holding that legislation to perform a Canadian treaty is 
exclusively within the Dominion legislative power. 

For the purposes of Sections 91 and 92—that is, the distribution of legis- 
lative powers between the Dominion and the Provinces—there is no such thing 
as treaty legislation as such. The distribution is based on classes of subjects, 
and as a treaty deals with a particular class of subjects so will the legislative 
power of performing it be ascertained. No one can doubt that this distribu- 
tion is one of the most essential conditions, probably the most essential condi- 
tion, in the inter-Provincial compact to which the British North America Act 
gives effect. If the position of Lower Canada, now Quebec, alone were con- 
sidered, the existence of her separate jurisprudence as to both property and 
civil rights might be said to depend on loyal adherence to her constitutional 
right to the exclusive competence of her own Legislature in these matters. 
Nor is it of less importance for the other Provinces, though their law may be 
based on English jurisprudence, to preserve their own right to legislate for 
themselves in respect of local conditions which may vary by as great a dis- 
tance as separates the Atlantic from the Pacific. It would be remarkable 
that while the Dominion could not initiate legislation, however desirable, 
which affected civil rights in the Provinces, yet its Government not responsi- 
ble to the Provinces nor controlled by Provincial Parliaments, need only agree 
with a foreign country to enact such legislation and its Parliament would be 
forthwith clothed with authority to affect Provincial rights to the full extent 
of such agreement. Such a result would appear to undermine the constitu- 
tional safeguards of Provincial constitutional autonomy. 

It follows from what has been said that no further legislative competence is 
obtained by the Dominion from its accession to international status, and the 
consequent increase in the scope of its executive functions. It is true, as 
pointed out in the judgment of the Chief Justice, that as the executive is now 
clothed with the powers of making treaties, so the Parliament of Canada, to 
which the executive is responsible, has imposed on it responsibilities in con- 
nection with such treaties; for if it were to disapprove of them they would 
either not be made or the Ministers would meet their constitutional fate. 
But this is true of all executive functions in their relation to Parliament. 
There is no existing constitutional ground for stretching the competence of 
the Dominion Parliament so that it becomes enlarged to keep pace with en- 
larged functions of the Dominion executive. If the new functions affect the 
classes of subjects enumerated in Section 92, legislation to support the new 
functions is in the competence of the Provincial Legislatures only. If they 
do not, the competence of the Dominion Legislature is declared by Section 91 
and existed ab origine. In other words, the Dominion cannot merely by mak- 
ing promises to foreign countries clothe itself with legislative authority in- 
consistent with the constitution which gave it birth. 

But the validity of the legislation under the general words of Section 91 
was sought to be established not in relation to the treaty-making power alone 
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but also as being concerned with matters of such general importance as to have 
“attained such dimensions as to affect the body politic,” and to have “ceased 
to be merely local or personal and to have become matters of national con- 
cern.” It is interesting to notice how often the words used by Lord Watson 
in Attorney-General for Ontario v. Attorney-General for the Dominion (12 
The Times L.R. 388; [1896] A.C. 348) have unsuccessfully been used in at- 
tempts to support encroachments on the Provincial legislative powers given 
by Section 92. They laid down no principle of constitutional law, and were 
cautious words intended to safeguard possible eventualities which no one at 
the time had any interest or desire to define. The law of Canada on this 
branch of constitutional law has been stated with such force and clarity by the 
Chief Justice in his judgment in the reference concerning the Natural Prod- 
ucts Marketing Act, beginning at page 65 of the record in that case, and 
dealing with the six Acts there referred to, that their Lordships abstain from 
stating it afresh. The Chief Justice, naturally from his point of view, ex- 
cepted legislation to fulfil treaties. On this their Lordships have expressed 
their opinion. But subject to this they agree with and adopt what was there 
said. They consider that the law is finally settled by the current of cases 
cited by the Chief Justice on the principles declared by him. It is only 
necessary to call attention to the phrases in the various cases—‘abnormal 
circumstances,” “exceptional conditions,” “standard of necessity” (Board of 
Commerce case ([1922] 1 A.C. 191) ), “some extraordinary peril to the mate- 
rial life of Canada,” “highly exceptional,” “epidemic of pestilence” (Snider’s 
case (41 The Times L.R. 238; [1925] A.C. 396) )—to show how far the present 
case is from the conditions which may override the normal distinction of pow- 
ers in Sections 91 and 92. The few pages of the Chief Justice’s judgment 
will, it is to be hoped, form the locus classicus of the law on this point and 
preclude further disputes. 

It must not be thought that the result of this decision is that Canada is 
incompetent to legislate in performance of treaty obligations. In totality of 
legislative powers, Dominion and Provincial together, she is fully equipped. 
But the legislative powers remain distributed, and if in the exercise of her new 
functions derived from her new international status she incurs obligations 
they must, so far as legislation be concerned when they deal with Provincial 
classes of subjects, be dealt with by the totality of powers; in other words, 
by codperation between the Dominion and the Provinces. While the ship of 
state now sails on larger ventures and into foreign waters she still retains the 
water-tight compartments which are an essential part of her original structure. 

The Supreme Court was equally divided, and therefore the formal judg- 
ment could only state the opinions of the three judges on either side. Their 
Lordships are of opinion that the answer to the three questions should be 
that the Act in each case is ultra vires of the Parliament of Canada, and they 
will humbly advise his Majesty accordingly. 
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BOOK REVIEWS AND NOTES * 


Cases and Other Materials on International Law. By Manley O. Hudson. 
2d ed. St. Paul: West Publishing Co., 1936. pp. xl, 1440. Index. 
$6.50. 

This second edition of Cases on International Law, first published in 1929, 
has apparently been thoroughly revised by the author. The bibliography has 
been enlarged from ten to eighteen pages. The work begins with a new sec- 
tion on “The Law of the Society of Nations,” being, for the most part, a 
collection of extracts from modern text-writers. The footnotes have been re- 
vised and frequently raised to the dignity of “Editor’s Notes” with titles, and 
inserted in the text. Most of the new matter in Section 2, “Membership in 
the Society of Nations,” is in the form of such notes, together with extracts 
from treaties. Some of these notes are entitled, “States Entitled to Appear 
Before the Court” of International Justice, “The British Commonwealth of 
Nations,” “The Holy See,” “International Institutions,” “Government by 
Trading Companies,” “Extinction of States.” Except for such notes and a 
few treaty extracts, there is not much change in Sections 3 and 4 of Chapter 1. 
Chapter 2 deals with Recognition, and Section 1 contains all of the old ma- 
terial plus new conventions on the subject and documents relating to the rec- 
ognition of Russia, Hejaz and Manchukuo. The remainder of the chapter is 
not much changed. Chapter 3, on “Nationality” is enlarged by ten pages. 
In the former volume the great majority of the cases were from municipal 
courts, chiefly American and British. In the new edition there is a greater 
sprinkling of foreign sources, such as foreign laws and decisions and a few 
treaties. 

Chapter 4, on “The Territory of States,” has been rearranged in the new 
edition, and one or two of the subtitles changed. Section 1, on the deter- 
mination of territorial questions, contains material on Clipperton Island, 
Antarctica, Soviet Arctic areas, and some additional treaties. Section 2 omits 
one of the municipal cases and adds extracts from the Draft Convention on 
the “Territorial Sea” of the 1930 Conference at The Hague. The footnotes 
have also been enlarged. Under “Condominium,” Watts v. United States 
has been omitted and a decision of the French Conseil d’Etat added. 

The beginning of Chapter 8, on “Agreements Between States,” has several 
pages of interesting notes on treaties and treaty-making. Chapters 9 and 12 
have been rearranged. 

The foregoing shows the nature of the revisions which are carried through- 
out the volume. As arule, the material has been brought down to date with 
the addition of recent decisions as well as references to recent foreign codes 
or laws, together with extracts from law-making treaties. Extracts from the 


*The JoURNAL assumes no responsibility for the views expressed in book reviews and 
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draft conventions prepared by the Harvard Research in International Law 
are also added to the text. Without counting them, it would seem that in the 
revision aS many municipal decisions have been added as international deci- 
sions. 

Perhaps the most striking feature of the new volume is the effort of the 
erudite author to show the trends of growth of the Law of Nations during the 
present century. Thus the student has available in Editor’s Notes, recent 
conventions, decisions and laws, such indications as exist as to the direction 
and scope of these trends. This is a thorough-going piece of work for which 
all persons interested in the subject of international law will be grateful to the 
author. L. H. 


Diplomacy and Peace. By R. B. Mowat. New York: Robert M. McBride 
& Co., 1936. pp.295. Index. $2.50. 


This is an interestingly curious book as well as curiously interesting. 
Curious because of its singular method of approach. Interesting because of 
its originality and keenness of observation. The writer, who is professor in 
the University of Bristol, is obviously not a professional diplomat, though he 
professes to understand this unique kind of international specialist. His 
approach to the subject is a good deal like that of a writer on big game who 
has never known his animals outside the zodlogical gardens. 

Diplomacy and Peace is essentially an academic appreciation of the art of 
international negotiation. It is nevertheless of high scholarly value and 
presents considerable material not hitherto published. Chapters of partic- 
ular interest are those on the subjects of “Papal Diplomacy,” “Soviet Diplo- 
macy,” “Spa Diplomacy” (informal negotiations at watering places), and 
on “Diplomacy and the Press.” Other suggestive chapters are those entitled 
“The International of Monarchs” and “Military Men and Diplomatists.” 

This book should be read especially by diplomatists. ‘They will be pleased 
to learn that they are a corps d’élite of experts possessing a high degree of 
international solidarity, who should have a special training and be given 
entire confidence by those who determine foreign policy. The author urges 
that just as there are staff colleges for the fighting services, “there should be 
a staff college into which younger members would pass after rigorous exami- 
nation or investigation, and through which they should graduate to the higher 
ranks.” And the author adds rather naively “if one state established such a 
college, the other states would sooner or later do so too.” 

Diplomacy and Peace may be read with profit as well as enjoyment if read 
discriminatingly with the realization that diplomacy can only be adequately 
described by observers trained in international affairs. Obviously a Bis- 
marck, a Briand, or a Balfour, is more competent to write on this subject 
than a historian. The ideal commentator is probably the international 
journalist, such as De Blowitz or Smalley, who has been himself trained 
through long service in various capitals and who enjoys the intimate con- 
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fidence of statesmen. Unfortunately, there is a pitiful lack of such authori- 
ties and we are compelled to fall back for the most part upon the academic 
variety of commentator. No matter how scholarly he may be, the theorist 
can never adequately present to us the realistic practical atmosphere of in- 
ternational negotiation. How to form one’s own independent criteria of ap- 
preciation and preserve a realistic attitude is a serious problem for all con- 
scientious students of international relations. Brown 


Diplomatic Correspondence of the United States. Inter-American Affairs, 
1831-1860. Selected and arranged by William R. Manning. Vol. VII— 
Great Britain. Washington: Carnegie Endowment for International 
Peace, 1936. pp. xxxiv, 785. Index. $5.00. 

This seventh volume of the diplomatic correspondence of the United States 
relating to inter-American affairs makes available those documents in the 
Department of State in which Latin American topics were discussed with 
Great Britain during the period from 1831 to 1860. The word “available” is 
used advisably, since, while many of the documents (the editor does not show 
which they are) have been printed, they are to be found for the most part 
in the House and Senate Executive documents for the period, very difficult 
of access in any library. 

The first part consists of instructions and notes from the Department, the 
second of despatches from the American Legation in London and the British 
Legation in Washington, arranged chronologically. The second is twice as 
great in bulk, due largely to the length of the despatches. In the volume will 
be found much new material upon the many American questions in which 
Great Britain had or claimed an interest during the three decades: the Falk- 
land Islands, Cuba, Texas, the Mosquito Coast, and the Isthmian Canal, the 
problems as to the last involving the Clayton-Bulwer Treaty and its inter- 
pretation deservedly occupying a large space. One will find (p. 254) the 
project of a treaty proposed by New Granada in 1844 by which the United 
States, France and Great Britain would guarantee the sovereignty of New 
Granada over the Isthmus and the neutrality of the canal, to be built by New 
Granada at its own expense, to be financed by grants of its public lands (pp. 
254-5). It is of interest to note that as late as 1857 the United States was 
quite willing that Great Britain and France negotiate a treaty with New 
Granada along the lines of our treaty of 1846, but not to enter into an 
alliance with those Powers for any guarantee of the sovereignty of New 
Granada over the Isthmus (p. 172). Very important are the texts of draft 
treaties inserted as footnotes, e.g., the unratified Dallas-Clarendon Conven- 
tion of August 25, 1856 (p. 683) and the Senate amendments (p. 688). 

Space does not permit reference to the many matters contained in this 
volume. None of its predecessors has contained material of greater historical 
importance. The standard of editorial excellence, previously praised, is 
maintained throughout. J. S. Reeves 
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Politische Vertrdge. Edited by Viktor Bruns. Vol. I, Garantiepakte, Biind- 
nisse, Abkommen iiber politische Zusammenarbeit, Nichtangriffs- und 
Neutralitatsvertrage der Nachkriegszeit. pp. lii, 636. Rm. 30; Vol. II, 
Pt. I, Materialien zur Entwicklung der Sicherheitsfrage im Rahmen des 
Volkerbundes (1920-1927). pp. xxxii, 486. Rm. 24. Collected and 
annotated by Georg von Gretschaninow. Berlin: Carl Heymanns Verlag, 
1936. 


The title “Political Treaties” is not adequately descriptive of the content 
of these two volumes which initiate a series of publications complementary to 
the Fontes Juris Gentium. The program of that great enterprise now being 
carried on by the Institut fiir auslindisches dffentliches Recht und Vol- 
kerrecht with a view to rendering easily accessible the chief source materials 
of international law has previously been described in this JournaL.! Volume 
I of these complementary volumes presents treaties and other materials re- 
lating to regional, as opposed to collective, collaboration. The arrangement 
is chronological beginning in 1919. Footnotes supply information as to 
ratifications, and indicate whether or not the treaty has entered into force; 
historical and bibliographical data are also given. Volume II is devoted 
to a documentation of the political aspects of collective security within the 
League system. The materials are arranged by subject, and within each 
subject, chronologically; thus although Part I of this volume covers only 
the years 1920-1927, the application of Article 16 of the Covenant is traced 
through the Assembly recommendation of July 4, 1936. In both volumes, 
the titles are in German and French, the notes in German. The texts of 
treaties are reproduced in their official languages; in the case of the League 
materials, French only is given. 

The high standards of accuracy and scholarship for which the Fontes Juris 
Gentium is notable are maintained in these volumes. Great care is evidenced 
in the selection of materials. The term “treaty” is given a more expansive 
interpretation than is the case in current treaty collections such as Martens’ 
Nouveau recueil général, or Hudson’s International Legislation. In Politische 
Vertrdge the term includes travaux préparatoires, memoranda, and even 
speeches. In certain instances, only selected articles or extracts from treaties 
are given. This limits the usefulness of the collection for students of inter- 
national legislation. The division of subject matter between volumes or 
parts of volumes, and the arrangement of materials within the volumes is at 
times so perplexing as to make ready reference by the inexperienced difficult. 
Bibliographical references to literature other than League materials would 
increase the usefulness of Volume II. 

The value of such a collection of materials is too obvious to bear emphasis. 
Volume I presents impressive testimony as to the rapid growth of treaty law 


1 This Journat, Vol. 25 (1931), p. 795; Vol. 26 (1932), p. 427; Vol. 28 (1934), p. 395; 
Vol. 29 (1935), p. 562. 
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in the past two decades. Even though, as M. von Gretschaninow mentions 
in his Foreword to the second volume, none of the draft treaties included in 
that volume has become part of public international law, they form an in- 
dispensable background for present day discussions. The editor apparently 
envisages a third volume to include nationality, recognition, and boundaries. 
It is to be hoped that later volumes may be devoted to the subjects of arbitra- 
tion and disarmament which, although closely related to security, could not 
be included in the present series. RutuH E. Bacon 


A Diplomatic History of the United States. By Samuel Flagg Bemis. New 

York: Henry Holt & Co., 1936. pp. xii, 881. Index. $5. 

Professor Bemis, who is well known for his monographic, bibliographical, 
and editorial work in American diplomatic history, has placed all students in 
this field under a debt of gratitude for this monumental work. Although 
not a complete history of American foreign relations, it covers the diplomatic 
phase from pre-Revolutionary times to events of the year 1936, combining 
the chronological and the topical methods. The work is divided into three 
parts, the first part dealing with events to 1823, the second part covering the 
period from 1823 to 1898, and the third part bringing the account from the 
latter date to the present time. Unlike most histories, the larger share of 
space is devoted to the most recent period, although the author admits that 
historical completeness for this period is not yet possible. 

The book is based on a careful examination of the original sources, but 
use has also been made of the best secondary material. The account of some 
topics, such as the Pact of Paris, is rather meager, but limitations of space 
prevented fuller treatment. An appendix contains three drafts of the Cove- 
nant of the League of Nations in paralle] columns. The index is unusually 
adequate. 

The author brings a new and critical attitude to the examination of some 
old problems. He may be criticized in some quarters for expressing his views 
so freely, but, to the reviewer, this is one of the most refreshing features of 
the book. On the whole, he approves of the wisdom of our policy during the 
first two periods. He shows how in many instances the distress of Europe 
redounded to America’s advantage. With 1898 came the “great aberration,” 
which term he applies especially to our acquisition of the Philippines. He 
terms it “mysterious” that we renounced Cuba, where we had vital interests, 
and took the Philippines, which we could not defend and where our interests 
were very small. Other blunders of our Far Eastern policy were Secretary 
Hay’s open door notes, President Roosevelt’s design for the peace of Ports- 
mouth, Secretary Knox’s Manchurian scheme, and Oriental discrimination in 
the Immigration Act of 1924. Other blunders which he denounces were 
President Roosevelt’s taking of the Panama Canal Zone and the entrance 
of the United States into the World War without exacting any condition from 
the Allies. A war confined to the high seas would have been sufficient to 
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protect our interests. Before we agreed to send two million troops to Euro- 
pean soil, we should have exacted from the Allies a definite pledge that a 
victorious peace should conform to enlightened principles. The author 
thinks that our decision not to enter the League of Nations was wise, because 
the rise of dictators has made a league of democratic nations impossible. He 
approves of our recent neutrality policy, however, because it enables us to 
coOperate with the League in applying sanctions to the dictatorship countries. 
On the subject of the Allied war debts he takes issue with those who claim 
that it is economically impossible for them to be paid, pointing out that in 
recent years the amount of European private gold coming to the United States 
for refuge was more than the amounts of the defaulted installments of the 
war debts. 

Although not everyone will agree fully with all the judgments expressed, 
they seem to the reviewer to be well supported by the evidence adduced. On 
the whole, the author has produced the most scholarly and informed work 
available covering the whole field of American diplomatic history. 

JoHN M. MatTHEws 


Intervention, Civil War, and Communism in Russia. April—December 1918. 
Documents and Materials. By James Bunyan. Baltimore: Johns Hop- 
kins Press, 1936. pp. xvi, 594. Index. $4.50. 

In 1934 there appeared under the auspices of the Hoover War Library, as 
one of a series of studies on the Russian Revolution, a book by Bunyan and 
Fisher entitled The Bolshevik Revolution 1917-1918. The promise of a 
sequel, for which the materials were already being prepared, explains the 
anxiety with which those interested in Russian affairs have been looking for 
the appearance of the next volume of the series. The standard of excellence 
established in that book was the basis of high expectations. 

The present work by Mr. Bunyan is an attempt to portray on the basis of 
documents “the history of both the domestic affairs and the international 
relations of Russia during the crucial period of April to December 1918.” 
(p. vii.) In order to avoid any possible confusion from the bibliographical 
standpoint it is, perhaps, only fair to the students of Russia’s past to note 
at this point that for one reason or another this volume was published inde- 
pendently and is not a part of the series appearing under the aegis of the 
Hoover War Library, although the facilities of the latter have been used and 
the “volume follows chronologically The Bolshevik Revolution 1917-1918.” 
(p. vii.) 

The eleven chapters of the book dealing with the events of the period cov- 
ered are headed as follows: Austro-German Intervention, Allied Intervention 
and the Czechoslovaks, The Bolsheviks Face Intervention, Anti-Bolshevik 
Movement in Central Russia, The Cheka and the Red Army, The Eastern 
Front, Toward the Communist Economic Order, The Bolsheviks and the 
Peasants, The Constitution, Education, and Sidelights of the Russian Scene. 
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Documents follow the author’s own remarks and are made to furnish the con- 
tinuity of the narrative. One cannot but praise the author for making an 
earnest effort to overcome the technical difficulties of this method. An ade- 
quate bibliography, though not exhaustive of Russian sources, and the index 
lend outward completeness to the book. 

The significance of Mr. Bunyan’s work, however, lies not so much in the 
collective effect produced by the documents presented, but in the individual 
value of each of them. Viewed objectively they are of great interest (partic- 
ularly those on the Red Terror, the army, the counter-revolution and the re- 
organization of the social order), and Mr. Bunyan must be congratulated on 
having made those of Russian origin now available in English. As docu- 
mentary evidence, however, they are not free from rather disappointing short- 
comings and leave the impression that whether under pressure of time or for 
some other reason the author has failed to make the best use of the Russian 
documents at his disposal, with the result that reference is occasionally made 
to secondary, or even non-Russian sources, where the same data could have 
been found without much difficulty in official documents. Still more dis- 
appointing are the limitations of the book from the historical standpoint. 
Contrary to the custom, well established in all books dealing with the inter- 
vention and civil war in Russia, of referring to the anti-Bolshevik movement 
in Archangel as the Northern Front, having its own army and its own govern- 
ment, Mr. Bunyan has affiliated it with the Eastern Front. (pp. 304-314.) 
Quite inexplicable also is the complete neglect by the author of the events 
which took place in the Baltic States during the last three months of the 
period covered in the book: the formation of anti-Bolshevik forces in Estonia, 
Latvia and Lithuania then under the German occupation, the withdrawal of 
German troops from the Balticum after the German Revolution in November 
of 1918, the advance of the Red Armies into Estonia and Latvia late in 1918, 
and their retreat under the pressure of the combined forces of native troops 
and Russian volunteers. 

Disregarding these unfortunate shortcomings, and in spite of certain other 
minor defects, the book is welcome indeed. It not only supplies additional 
material for the students of Russian affairs, but furnishes for the English- 
speaking world a revealing testimony of the workings of human emotionalism 
in times of major crises, of which the Bolshevik Revolution of 1917 was un- 
doubtedly an outstanding example. T. A. Taracouzio 


Neutrality and Collective Security. By Sir Alfred Zimmern, William E. 
Dodd, Charles Warren, and Edwin D. Dickinson. Edited by Quincy 
Wright. Chicago: University of Chicago Press, 1936. pp. xvili, 277. 
Index. $2.50. 

Collective Security. (International Studies Conferences.) Edited by 
Maurice Bourquin. Paris: Institut International de Codperation Intel- 
lectuelle, 1936. pp. xii, 514. $4.00; 16s. 
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Neutrality and Collective Security contains the lectures given at the 
Twelfth Institute under the Norman Wait Harris Memorial Foundation at 
the University of Chicago, June 23 to July 2, 1936. Sir Alfred Zimmern 
discussed the problem of collective security—the problem of law and order 
for the world. The economic aspects of collective security and the methods 
and possibilities of advance were discussed. Ambassador Dodd’s philosophic 
lecture on “The Dilemma of Modern Civilization” stated that the major items 
in any system of recovery for this generation are freer commerce, regulated 
industry, redistribution of populations, and abandonment of war. Charles 
Warren in his lecture on “Congress and Neutrality” expressed the belief that 
without general international agreement “our neutrality legislation is a very 
imperfect guaranty of safety for the United States.” His conclusion is: 
“So long as we refuse to codperate with other nations in trying to prevent the 
happening of a war, we are going to remain in a distinctly uncomfortable and 
precarious condition.” The concluding lecture was a penetrating survey of 
“The United States and Collective Security” by Edwin D. Dickinson, whose 
belief is that security for the society of nations implies an assurance of orderly 
progress, and that a secure community is an organized community. This 
fact is applicable to the hamlet and the international community. 

This volume’s usefulness is increased by the inclusion of documents re- 
lating to the League Covenant and its application in the Italo-Ethiopian War, 
and documents relating to the Pact of Paris and its application in the Italo- 
Ethiopian War. The Argentine Anti-War Treaty of 1933 is included; as 
are ten official documents dealing with American neutrality legislation and 
the Italo-Ethiopian War, and a table of ratification of general security 
treaties. 

“The safety of all by all,” as Zimmern phrases collective security, is given 
a long range international setting in Collective Security. This volume was 
prepared by the International Institute of Intellectual Codperation, under 
the direction of an editorial board appointed by the League of Nations Inter- 
national Studies Conference at the London session in June, 1935. Professor 
Maurice Bourquin of Geneva was chairman and the two other editorial mem- 
bers were Professor René Cassin and Professor Arnold J. Toynbee. It is a 
record of the Seventh and Eighth International Studies Conferences held in 
Paris in 1934 and in London in 1935. The first conference was held in Berlin 
in 1928, and in 1934 and 1935 the scientific institutions represented in the 
membership of the Conference carried out a study of Collective Security. 
Reports and memoranda were submitted by institutions of: Austria, Canada, 
Czechoslovakia, Denmark, France, Great Britain, Italy, Netherlands, Nor- 
way, Poland, Rumania, Spain, Switzerland and the United States. The sub- 
jects discussed include opinions on collective security, prevention of war, 
peaceful settlement of international disputes, reduction and limitation of 
armaments, moral disarmament, repression of war, prohibition of recourse 
to force, determination of the aggressor, sanctions and measures of mutual 
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assistance, regional agreements and neutrality. The high level of discussion 
and the competence of the participants of the Conference give this book 
timely significance now. The haunting problem of collective security con- 
tinues to hold central place in international relations, and it is a good omen 
that men and nations yet seek a way of reason. 

The theme chosen for the work of the two sessions of 1936 and 1937 was 
“Peaceful Change.” CuHar Les W. PIPKIN 


The Political Doctrines of Sun Yat-sen: An Exposition of the San Min Chu I. 
By Paul Myron Anthony Linebarger. Baltimore: Johns Hopkins Press, 
1937. pp. xiv, 278. Bibliography. Index. $2.75. 

Dr. Linebarger has attempted the extremely difficult task of finding what- 
ever coherence and consistency runs through the political, social, and eco- 
nomic thought of the man who, as he justly says, “has played a major part 
in the political development of his native land” (page 2). He has succeeded 
remarkably well, though he does not clear up the apparent inconsistencies on 
certain points, especially in Sun’s doctrine of the “people’s livelihood” (min 
sheng). 

The general reader who wants to know something of the political and social 
outlook of Confucian China will find Chapter I especially worth while. Dr. 
Linebarger adds nothing significantly new to the interpretation of the funda- 
mental Chinese concepts of government, the family, and the individual’s 
social ties, but he gives these lucidly and concisely. Appropriately, he 
stresses the point that Confucian society was in effect a world society in 
which there was no distinction of nations, though that concept was not specifi- 
cally formulated. 

Speaking of Dr. Sun’s own ideas, the author points out that these “cannot 
be studied as a mere offshoot of recent Western thought. . . . He proposed 
two ends which, of all the countries of the world, would be mutually com- 
patible only in China: the development of a state, and the full continuation 
of non-political controls.” Sun sought to foster “the continuation of ideologi- 
cal control” but “hoped to modify the old ideology so that it would become 
applicable to the new situations” (pages 54 and 55). 

The remaining chapters are devoted to a detailed and illuminating analysis 
of the theories and programs of nationalism, democracy, and min sheng as 
presented in the San Min Chu I and others of Sun’s writings. The book 
should be a great help to political scientists in understanding the ferment of 
ideas which find expression in the Chinese nationalist movement. 

Grover CLARK 


The Supreme Court and Political Questions. By Charles Gordon Post, Jr. 
Baltimore: Johns Hopkins Press, 1936. pp. 146. Index. $1.25. 
This is a scholarly and well written monograph discussing the legal cate- 
gory of cases in American Constitutional Law which the courts denominate 
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“political questions.”’ Such questions the courts consistently refuse to decide, 
and accept without qualification the decisions of the legislative or executive 
departments of the government: matters concerning the authority of am- 
bassadors, the validity of treaties, the effect of certain acts of foreign govern- 
ments de jure or de facto, the existence of war, are the usual illustrations. 
The author has lucidly summarized the decisions of the Supreme Court of the 
United States in all important cases in this category. The usual explanation 
given for action of the courts in these cases is the constitutional doctrine of 
the “separation of powers.’”’ The author questions such explanation as too 
simple and over-legalistic. He realizes the necessity for the doctrine if 
confusion in our foreign relations is to be avoided, but he thinks the reason 
which induces courts to place cases in this category is expediency rather than 
logic: 

The political questions of today might well have been justiciable 
questions had the Supreme Court so decided. If the court found it bet- 
ter to limit its jurisdiction, to restrict its power of review, it is not be- 
cause of the doctrine of the separation of powers or because of a lack of 
rules, but because of expediency. If the courts left certain questions 
pertaining to foreign relations in the hands of the political departments, 
it was because in our foreign relations a unified front is sensible, practical 
and expedient. 


This is true enough, but does little more than state in lay terms the Constitu- 
tional doctrine of separation of powers. Obviously that doctrine implies that 
it is “more expedient to leave the decision of certain questions to governmental 
bodies more appropriately adapted to deciding them.” This reasoning has 
been succinctly stated by the Chief Justice in a recent decision of the Supreme 
Court upholding the right of the President to impose an embargo upon war 
materials when Congress had delegated such power to him. The author in his 
conclusion seems to think that the category of political questions might be ex- 
tended so as to include some of the constitutional problems now agitating the 
nation: 

In fact, many questions, now deemed justiciable by the Supreme Court, 
may at some future date be considered political questions because of the 
“felt necessity” to realize anticipated consequences. If as a consequence 
of a change of economic conditions, certain problems of government, now 
within the jurisdiction of the judiciary, might more effectively be settled 
by the political departments, it would seem likely that the Supreme Court 
would denominate such problems political questions. 


It is difficult to see by what processes of reasoning the courts could class as 
political questions the validity of acts of Congress directly affecting the in- 
dividual. The thought, however, is an interesting one, and the author might 
well find it useful to develop it in detail. As it stands, however, this little 
book does not carry us far in solving the problem of the extent of judicial re- 
view—a problem now so vividly presented to American public opinion. 
FRrEDERIC R. CouDERT 
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The Cape-to-Cairo Dream. A Study in British Imperialism. By Lois A. C. 
Raphael. New York: Columbia University Press; London: P. 8. King & 
Son, 1936. pp. 514. Maps, illustrations, index. $4.50. 


The recent statement that the United States has more Ph.D.’s to the square 
mile than any other country may account for the fact that Africa is now ap- 
pealing so strongly to the insatiable researchers in this country. If these re- 
searches can be as complete, as judicial, as clearly written and generally. as 
satisfactory as the volume under review, everything is to be gained by includ- 
ing “the continent of great misunderstandings” in the field of our research 
interests. 

To write adequately on her fascinating subject, Dr. Raphael has been com- 
pelled to include much of the political history of Africa, but, in spite of obvious 
temptations to wander into the general field of colonial history and admin- 
istration, she has stuck to her theme and every detail of the story can 
be shown to have a direct bearing on this extraordinary example of British 
Imperialism. Dr. Raphael is to be particularly commended for her documen- 
tation, which includes not only the English, French and German standard 
works and articles, but also state papers and parliamentary speeches. 

This book, which deals with the “scramble for Africa” from 1875 to 1919, 
should appeal to many types of readers. The student of international law as 
well as the Negrophile will be interested in the callous way in which the native 
Africans were dispossessed of their lands by so-called “treaties” and by con- 
cessions wrung from ignorant chiefs by covetous Europeans. The student of 
colonial history will see how the “Colossus of Rhodes,” the last of the English 
adventurers, would allow nothing, not even his personal honor, to stand in the 
way of his ambitions for his country. The British imperialist, if he exists 
nowadays, will smile a little wistfully when Dr. Raphael, writing of events 
after the World War, but before the Italian conquest of Ethiopia, says, “Along 
the whole route from Capetown to Alexandria, Britain had no European ri- 
val.” All readers, after learning of the jealousies and fears of the colonizing 
Powers, especially the smaller ones, will see the significance of a riddle cur- 
rent when your reviewer was a young man in South Africa, “Why do the Bel- 
gians burn wood instead of coal in their trains in the Congo? Because they 
are afraid of Smuts!” T. LorAM 


Briefer Notices 


Droit International Public. By Antonio 8. de Bustamante y Sirven. 
Translation by Paul Goulé. (Paris: RecueilSirey. Vols. I, II, 1934, pp. 626, 
577; Vol. III, 1936, pp. 624. 60 F. each.) The Spanish text of this ex- 
haustive treatise by th- distinguished Cuban scholar and judge of the Per- 
manent Court of International Justice, now in its third volume, has already 
been reviewed in this Journal,! and there is little to add except to emphasize 
once more the valuable contribution which the treatise makes to the science of 
international law and the gratification which many students will express in 


1Vol. 29 (1935), 168; Vol. 31 (1937), 157. 
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having available a French translation. The conspicuous service which 
Judge Bustamante’s volumes can render to American students lies in the fact 
that they are an expression of the thought of a writer whose approach to his 
subject is largely deductive, 7.e., general principles are first established and 
conclusions are then drawn from them and comparisons made with the actual 
practice of states. The analogies between municipal and international law, 
while pushed further at times than British and American scholars are willing 
to do, are nevertheless of great value to the student in enabling him to judge 
his problem in the light of the development of national law and to obtain a 
more detached view of the political issues involved in a given controversy. 
The three volumes deal successively with the Constitutional, Administrative 
and Civil branches of Public International Law, and they are to be followed 
by volumes on Penal and Procedural Law. The completed work will be a 
fitting academic triumph to stand side by side with the record of its author’s 
services in the practical administration of international justice. 
C. G. Fenwick 


The Catholic Tradition of the Law of Nations. By John Eppstein. (Lon- 
don: Burns, Oates & Washbourne, Ltd.; Washington: Catholic Association 
for International Peace, 1936. pp. xxii, 525. Index. $3.50;15s.) There 
can be little doubt but that Mr. Eppstein’s ‘“‘“compendium of the teaching and 
tradition of Catholic Christianity upon international morality” will prove 
to be of immense service not only to his fellow churchmen but to all those 
who are disturbed by the problem of reconciling war with moral principles 
and who are looking for an escape from the impasse which the nations of the 
world seem to have reached in their progress towards peace. The volume 
undertakes to trace the evolution of the ideas of the popes and doctors of the 
Church through many centuries and to show the application of abstract 
principles of morality to the concrete problems of different times and different 
countries. The historical method has been followed, so far as possible, 
throughout the work. From the origins of Christian doctrine upon peace 
and war in the New Testament and in the writings of the early Church 
fathers the author carries us down through the Middle Ages to the theo- 
logians and publicists of the present day. Supplementing this historical 
survey is a study of the recent efforts made to reinforce the moral unity of 
mankind by a definite political organization; and an examination is made of 
the attitude of representative theologians towards the League of Nations 
and its problems. An appendix contains, in addition to familiar documents 
relating to present international organization, a list of ‘‘pacific interventions 
of the Holy See” from the twelfth to the twentieth centuries. 

C. G. FENWICK 


Le Panaméricanisme au point de vuc historique, juridique et politique. By 
J. M. Yepes. (Paris: Les Editions Internationales, 1936. pp. 188.) The 
well-known Colombian internationalist has written under this title a complete 
and valuable treatise on Inter-American relationships, wherein he analyzes 
each one of the different factors which have worked in the past or are working 
at present against or in favor of continental solidarity, or as the author calls 
them, the “centrifugal” and “centripetal” forces of Pan Americanism. Stud- 
ied among the latter are the factors of geography, history, identity of politi- 
cal institutions, community of international ideals and complementary char- 
acter of economic production in the Western Hemisphere. As “centrifugal” 
forces he discusses the much debated subjects of general American foreign 
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policy, the attitude of the United States regarding the Panama Congress of 
1826, the Mexican war, “manifest destiny,” the Olney dictum, the war with 
Spain, the independence of Panama, the policy of intervention, “dollar diplo- 
macy,” Latin American wars, and, finally, the differences in race, language, 
religion and mentality. In the second part of the book, devoted to the 
achievements of Pan Americanism, he has interesting chapters dealing with 
the problems of the pacific settlement of international conflicts, the legal con- 
dition of aliens in America, and the codification of international law. The 
author’s treatment of all these subjects has a substantial factual basis, al- 
though some of his statements and conclusions are open to challenge from the 
double standpoint of historical facts or of legal interpretation. The third part 
of the book deals with the present day orientations of the United States inter- 
national policies evolved during the Hoover and Roosevelt administrations, 
as marking the beginning of a “new Pan Americanism,” the great significance 
of which is stressed by the author in a scholarly, forceful manner. 
Ricarpo J. ALFARO 


Guide to the Law and Legal Literature of Central American Republics. 
By Edward Schuster. (New York: Foreign and International Book Co. 
(Distributors), 1937. pp.vi,153. $2.00.) Thisis one of the series of guides 
and bibliographies prepared under the auspices of the American Foreign Law 
Association and the Committee on Foreign Law of the Association of the Bar 
of the City of New York. The work assumes to cover the publications of 
the statutes, reports of cases, and treatises within all the various fields of law 
in the republics of Costa Rica, Guatemala, Honduras, Nicaragua, Panama 
and Salvador. Besides the references which it gives to the municipal law 
of these countries, the author refers to treaty series, diplomatic and con- 
sular regulations and the codes; also to the monographs and general works 
relating to international law, public and private. Reference is made not only 
to the local legal literature of each of the countries, but also to foreign publica- 
tions, especially to books and articles published in England and the United 
States. The work is more than a mere bibliography as it gives a helpful in- 
sight into the sources of the law and a plan of the judicial structure of each 
of these countries. Dr. Schuster has completed a difficult task with care and 
discrimination and his guide will doubtless prove to be of great value to all 
those who are seeking a way through the labyrinth of the law among our 
near neighbors of Central America. A. K. K. 


Les Commissions de l’Assemblée de la Société des Nations. By Marcel- 
Henri Prévost. (Paris: Pedone, 1936. pp. iv, 278.) This work is a com- 
mentary on the six commissions of the Assembly of the League of Nations. 
It is essentially a descriptive study of the practices and the precedents of 
the Assembly as reflected by the experiences of the six commissions through 
which the Assembly functions. The author relies entirely upon the official 
documents of the League and the Actes de l Assemblée for his information. 
He sees in the work of the commissions a special value in that they sift out 
the important problems in their respective domains and reduce to a minimum 
the margin of ignorance and disagreement before such problems are delib- 
erated upon in the Assembly. Thus the Assembly is spared the unfavorable 
reactions that might otherwise be created in its public sessions. But there 
is also a danger, in the very effort to secure unanimous agreement in the com- 
missions, of reducing the Assembly to a mere approving body. To reconcile 
the elements of the problem created by the desires of the commissions to func- 
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tion well and those of the Assembly really to deliberate, a reform was adopted 
in 1933 by virtue of which the Assembly does not enter into a discussion of 
resolutions and reports unanimously adopted by a commission unless some 
delegation requests such general discussion. This plan has helped to solve 
the problem of striking a proper balance between the annual plenary ses- 
sions of the Assembly and the six commissions. Annexes carry the text of 
the Rules of the Assembly and a list of the presidents of the commissions 
from 1920 to 1936. The volume creditably accomplishes its purpose of pro- 
viding a detailed and well-documented account of the work of the commis- 
sions. It should prove useful as a reference and guide to those interested in 
the progress of the Assembly and the League. J. EUGENE Harry 


La Nature Juridique des Clauses Territoriales du Traité de Trianon. By 
Antal Ullein-Reviczky. (2d ed. rev.) (Paris: A. Pedone, 1936. pp. 254. 
Map.) Here is treaty revision in quest of a theory. Specifically, it is Hun- 
garian treaty revisionism on the lookout for foundations of immutable natu- 
ral law or tacit contractual right on the basis of which to contest the binding 
force of the Treaty of Trianon. Taking a fresh approach to a monotonously 
reiterated theme, Professor Ullein-Reviczky, of Debrecen University, pro- 
ceeds, by glossing the writings of mediaeval church fathers, the whole school 
of natural law writers, and many others, to demonstrate that the right of self- 
determination, which can only be carried out by plebiscite, was violated at 
every turn save in Burgenland in the delimitation of Trianon Hungary. In 
so doing he has brought together from a wide variety of sources evidence of 
the ex parte manner in which the treaty was drafted. This is useful in cor- 
recting historical perspective, and its authenticity is beyond doubt, but the 
revelations have little bearing on the juridical aspect of the problem. In the 
author’s view, all written agreements, such as the Pact of Pittsburg or the 
Convention of Turtiansky Sv. Martin, or diplomatic documents, such as those 
attesting American recognition of Czechoslovak and Jugoslav independence, 
are somehow overruled by the illimitable droit de plébiscite which assertedly 
pervades the juridical ether. It is the universal solvent by means of which 
the territorial difficulties of the defeated can invariably be disposed of in a 
happy manner. The conclusion which emerges from a reading of the volume 
is that, since the practical mechanism envisaged for treaty revision by the 
drafters of the League of Nations Covenant has not eventuated, the politi- 
cally dissatisfied have progressively been driven to excogitate, ex nubibus, a 
tenuous natural law theory, however much at variance with the fundamental 
facts of 1918-1919, on the basis of which to redress the real or fancied wrongs 
of the post-war period. To the reviewer it appears that the more trenchant, 
realistic views of Professor Scelle (La Théorie Juridique de la Révision des 
Traités, reviewed in the preceding number of the JouRNAL) offer far more 
satisfactory juridical premises for practical progress in treaty revision. 

MALBonE W. GRAHAM 


The League of Nations and World Order. By Georg Schwarzenberger. 
(London: Constable & Co., 1936. pp. xviii, 191. 6s.) Underlying the con- 
ception of a world united against resort to war for the achievement of na- 
tional goals is the principle of universality. While this principle has long 
been recognized in the discussions on League of Nations reform, the fact that 
universality may be viewed from different angles has not been everywhere 
noted. The author distinguishes universality measured in terms of the struc- 
ture of the collective system (imperial or codperative) ; in terms of the struc- 
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ture of the individual communities (homogeneous or heterogeneous) ; and in 
terms of the significance of individual communities (absolute or relative). 
After tracing the evolution of the idea of universality through the more im- 
portant historical plans for organized peace, he examines the present League 
of Nations to find that although the intention of homogeneous universality 
gave way to heterogeneous universality in practice, and although the entire 
structure was based on cooperative rather than imperial principles, yet it has 
never attained absolute or even relative universality in numbers. Dr. 
Schwarzenberger believes that universality will come in the form of complete 
world membership only when fear of war, and to some extent shame, become 
stronger motive powers. But peace will be maintained even then only if the 
collective will applies itself simultaneously to the problem of peaceful change. 
The conclusions reached by the author are less significant than the methods 
of research which involved a study of assumptions in regard to universality 
which underlie the actual operations of the League’s machinery. 
Water H. C. Laves 


L’Exécution des Sentences Internationales. By Edvard Hambro. (Paris: 
Recueil Sirey, 1936. pp. iv, 148. Index. 25 Fr.) After brief mention of 
twenty cases where international awards were not executed, the author, con- 
vinced that states usually allege nullity or infirmity of the decision instead of 
simply refusing to comply with it, examines the possibilities of enforcement 
by means of collective sanctions, war or reprisals, and the extent to which 
anti-war pacts limit resort to self-help. The book is clear and readable but 
adds little new light on the subject. The author asserts that a League mem- 
ber may not go to war until the Council has first tried and failed to enforce 
compliance; and that the Kellogg Pact prevents a war for enforcement, if the 
doctrine of nullity is accepted, because a dispute would exist, regarding the 
validity of the sentence, for which solution by peaceful means would have to 
be sought. Epwarp DuMBAULD 


Die Juden Ostcuropas in den Minderheitenvertraegen. By Kurt Still- 
schweig. (Berlin: Joseph Jastrow, 1936. pp. 207.) This book deals with 
international treaties and the laws concerning the protection of minorities in 
different countries of Middle and Eastern Europe, particularly as far as the 
Jews are concerned, and it also deals with general questions of law. Jews 
form minorities in various countries; but are they to be looked upon as “na- 
tional’ minorities (“nationale Minderheiten”)? ‘This is the question from 
which the book starts. By using the English word “national” as a transla- 
tion of the German term “national” in this connection, I avail myself of a 
terminology recently developed, and employed, e.g., by Macartney, in Na- 
tional States and National Minorities (1934) 1 whilst the Minorities Treaties 
refer to “racial, religious, or linguistic minorities.” The author examines the 
general problem of “nationality” in this sense, as well as the particular condi- 
tions of the Jews in the respective countries, and he does so in a very appropri- 
ate and interesting manner. The passages concerning the race problem 
(p. 70 ff.), equality (p. 103 ff.), language (p. 129 ff.), and national autonomy 
(p. 150 ff.) deserve particular attention. In the main issues the author agrees 
with opinions developed in my book entitled Der Wandel der Ideen Staat und 
Volk, published at Barcelona and Berlin, 1933, as, e.g., concerning the supra- 
national significance of the conception of race (p. 69), the problems of “na- 


1 Reviewed in this Journat, Vol. 28 (1934), p. 643. 
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tional feeling” (pp. 78, 79) and “nationality” (p. 85), and the freedom of the 
national confession of the individual (p. 91). The author concludes his en- 
quiries by an appropriate criticism of the present conditions. 

Laun 


Some Problems of the Palestine Mandate. By Nathan Feinberg. (Tel- 
Aviv, Palestine, 1936. pp. vi, 125. 250 Mils.) The author explains in the 
Foreword the nature of the contents of this pamphlet. It contains, he says, 
“a number of articles written sporadically on different occasions, mostly for 
newspapers.” He lays no claim to “thorough analysis” or “scientific preci- 
sion.” He deems it, however, worth while to collect these articles in one 
book, as it seems to him “especially appropriate in these days of disturbances 
and uncertainty in Palestine.” One of the nine articles was published in 
1928, three in 1934, and the remaining five in 1936. The publication contains 
no new research material, the chief purpose being to present the Jewish case 
for the Palestine Mandate as it relates to specific periods of disturbances. 
The last article, written in 1934, is devoted to a discussion of Jewish represen- 
tation in the League of Nations, which the author concludes is “in conflict 
with the Zionist conception of the Jewish question.” The chief aim of Zion- 
ism, he believes, is to create “a territorial and political centre in Palestine,” 
which would include “the greatest possible part of the Jewish people.” This, 
obviously, is in conflict with the principles of the Palestine Mandate. 

FANNIE FERN ANDREWS 


Ethiopia and Italy. By Emile Burns. (New York: International Pub- 
lishers, 1935. pp. 223. map. $1.25.) This popularly written volume, al- 
though outdated in respect to its historical setting by the swift passage of 
events, nevertheless contains material of more than transient value. For the 
author, writing in the tradition of the British Labor Party, emphasizes the 
necessity of examining the underlying economic causes of the struggle for 
colonial possessions, analyzes the “case” of Italy against Abyssinia in the 
light of that struggle, and points out the conditions under which the League 
of Nations might take effective action to meet the situation. The chapter, 
“Opposition to the War,” dealing with the divided policy of the British Labor 
Party, is illuminating; and the excerpt from the resolution adopted by the 
Labor Party Congress in October, 1935, calling upon the British Government 
to urge upon the League of Nations to summon a World Economic Congress 
and to place upon its agenda “the international control of the sources of the 
supply of raw materials, with the application of the principle of economic 
equality of opportunity to all nations in the undeveloped regions of the earth” 
should be part of the permanent record of history. C. G. Fenwick 


The Dangerous Sea. By George Slocombe. (New York: Macmillan & 
Co., 1937. pp. 286. $2.50.) This volume is divided into five sections, each 
of which is subdivided into chapters. The subjects are dealt with in a geo- 
graphical manner, beginning with the Gates of this Dangerous Sea, then follow 
the Shore of Europe, the Shore of Africa, the Asiatic Shore, with the fifth sec- 
tion dealing with the Problems and Perils arising from the conflict of interests 
within the Mediterranean Sea. The outstanding charm of Mr. Slocombe’s 
work is that his language is plain, sometimes even forcible, possibly due to 
the fact that he has been a special correspondent who has been compelled to 
express views and facts tersely. His description of the British fleet before 
the World War and today (vide p. 264) is startling in its phraseology: “At 
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the beginning of 1936 the greatly reduced strength of the fleet was officially 
given at 12 battleships,” this coming immediately following a paragraph stat- 
ing that before the war there were 69 British battleships. This Two-Power 
Navy has sunk to a One-Power. He then leads up to the Mediterranean in 
the next war and the possible seizure of its strategic ports and islands, which 
the recent Italo-Abyssinian struggle has indicated as being of value. The 
same searching analysis of the French and Spanish naval forces is made, so 
that the reader can form his own views upon the possible economic partition- 
ing not only of North Africa but equally possible effects of this upon the hold 
which France and Britain have upon Tunis, Algiers, Egypt and the Pales- 
tinian area. The chapters on Turkey, Russia, and the Dardanelles are of 
interest from the aspect of Turkey’s demand to fortify again these Straits and 
the Sea of Marmora. There is no index to the volume, nor a list of authori- 
ties, though the author gives quotations from well known works. It would 
have undoubtedly been more valuable to the student of this Dangerous Sea 
and its problems if the quotations given had been more systematically sup- 
plied with the pages from which these came (vide pp. 108, 184, 193). As an 
exposé of the present situation as seen by the eye of a trained observer this 
book will be found not only up to date in its information but also interesting 
in its presentation. Boyp CARPENTER 


Der Meerengenvertrag von Montreux. By Joachim Suche. (Miinchen and 
Leipzig: Duncker & Humblot, 1936. pp. viii, 74. Rm.3.80.) The first part 
of this study gives the development of the rules concerning the Dardanelles 
since 1918: Point 12 of Wilson’s Fourteen Points, Mudros Armistice of 1918, 
Articles 37-61 of the unratified Peace Treaty of Sévres, Greco-Turkish War 
of 1920-1922, the Lausanne negotiations and the political antagonism of 
Great Britain and Russia, the Lausanne Convention of 1923, Turkey’s diplo- 
matic struggle for revision, and the Montreux negotiations of 1936. The 
second part is a juridical analysis of the new Montreux Convention of 1936 
regarding the régime of the Straits. It is shown that the greatest deal of 
revision has been done in a negative way by no longer even mentioning the 
leading principles of the Lausanne Convention of 1923: internationalization, 
demilitarization, International Commission of the Straits, international guar- 
antee. Finally the positive regulation containing the new, elaborate and 
rather complicated norms on the passage of merchant vessels and men-of-war 
through the Straits is analyzed. While appreciating also the new situation 
from a political point of view, the little study is primarily juridical in nature 
and, as one of the first monographs on the new convention, is welcome. 

Joser L. Kunz 


International Economics and Diplomacy in the Near East. A Study of 
British Commercial Policy in the Levant, 1834-1853. By Vernon John Pur- 
year. (Stanford University: University Press; London: Humphrey Milford, 
1935. pp. xiv, 264. Index. Maps. $3.25.) This scholarly written mono- 
graph on British commercial policy is furnished with a systematic, annotated 
bibliography. Though the emphasis is upon the commercial, yet the politi- 
cal background is comprehensively treated, particularly the economic causes 
of the Crimean War. It is chronologically arranged with topical discussions 
in each period: Anglo-Russian Political Rivalry, 1834-1838; the Near Eastern 
Question in 1838; Virtual Free Trade Established in Turkey, 1838-1839; The 
Turco-Egyptian War of 1839-1841 and the Closure of the Straits to Foreign 
Warships; The Powers and the Near Eastern Grain Trade, 1840-1853; British 
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Commercial Policy and the Crimean War. Dr. Puryear describes the Otto- 
man Empire as an enigma with interrelated political, strategic, economic, re- 
ligious, nationalistic, and imperial problems. Wars over single phases of the 
Near Eastern question could not but be indecisive. The Near East was one 
of the principal areas for British overseas economic expansion. British free 
trade here suffered fewer legal restraints than in any other part of the world; 
Turkey was forced to be virtually a free trade country. British manufac- 
tured goods and agricultural products provided the indispensable requisites for 
permanent foreign trade. The Near East itself was an alternate source for 
the British supply of grains in times of emergency. Moreover, the Near 
Kast linked the British communications through Egypt with India, provided 
the control of the Near East remained under a comparatively weak Power. 
Finally Great Britain prepared herself by the increase in British economic 
and political influence to meet the Russian rivalry in Asia. Unfortunately, 
the economic and political competition between Russia and Great Britain 
was unduly enhanced, and British support of Turkey postponed the solution 
of the Near Eastern question. ArtTHurR I. ANDREWS 


Die Entstehung und rechtliche Natur des Memelstatuts und seine prak- 
tische Auswirkung bis zum heutigen Tag. By Thorsten Vaino Kalijarvi. 
Translated from the English by Margarete Girtner, Berlin. (Berlin: Emil 
Ebering, 1937. pp. 190.) After exhaustive research into official documents 
and private German and Polish sources, but almost complete neglect of rele- 
vant materials from the Lithuanian or reflecting the Lithuanian viewpoint, 
Professor Kalijarvi gives a genetic account of the origin, and a critical analy- 
sis and review of the operation, of the Memel Convention and Statute. He 
throws considerable light on the period of French administration, which, 
as in the Rhineland, consciously stimulated local separatism while planning 
the inclusion of Memel in a Greater Poland. The author, perhaps unwit- 
tingly, has done Lithuania an excellent service by showing the groundlessness 
of Polish claims to Memel. On Lithuanian administration, Professor Kali- 
jarvi is caustically severe on practically all scores, challenging autonomy as 
a constitutional concept while admitting that procedures for its enforcement 
—if it is international—are signally defective. Significant, however, is his 
omission of all reference to Nazi activities in the Memel Territory, while 
condemning treason trials in Lithuania. The kindliest interpretation possi- 
ble is that considerations of editorial policy, given the locale of publication, 
may have precluded any mention of German strategy since January 30, 1933. 
The author concludes that continuance of present conditions means war— 
one can hardly envision it as by unaided Memel against gigantic Lithuania! 
The suggested solution is revision of the convention with Germany among the 
revisers. Ma.sone W. GraHAM 


Political Handbook of the World, 1987. Edited by Walter H. Mallory. 
(Published by Harper & Bros. for the Council on Foreign Relations, New 
York, 1937. pp. vi, 207. $2.50. The current issue of this handy annual 
reference book contains the valuable data which we are accustomed to seek 
in its pages: the composition of each government, including the new group- 
ing in the French Chamber; programs and leaders of the political parties; 
with the information so difficult to find elsewhere relative to the press. This 
volume affords a timely answer to many of the questions which perplex writ- 
ers and students of international politics, such, for example, as the present 
governmental changes in Spain and Cuba. In addition to data in regard to 
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the states of the world, we find outlines of the organization and functions of 
the League of Nations, the World Court, and the International Labor Office. 
C. STOWELL 


Trusts on the Continent of Europe. By F. Weiser. (London: Sweet & 
Maxwell, Ltd., 1936. pp. viii, 103. 7s.6d.) This study in comparative law 
has an especial interest because it elucidates certain problems connected with 
international loans, governmental and private. Trustees are frequently ap- 
pointed to protect the interests of the bondholders under the assumption that 
the rights and duties of a trustee are recognized and can be enforced in civil 
law countries as effectively as in countries of the English tradition. The au- 
thor points out that the English trust is lacking in Continental systems and 
that legal institutions such as mandatum, fiducia, Treuhand and others, as- 
sumed to be analogous, may prove to be pitfalls to those who use them to ac- 
complish the purposes of a trust. Continental courts have emphasized the 
fact that trust law cannot be applied because there is no forum like an Eng- 
lish equity court which can perform the functions so essential to the enforce- 
ment of a trust (pp. 87-88). The author also warns against using the trust 
device indiscriminately in such international arrangements as the Dawes 
Plan and the Bank for International Settlements. The author recognizes 
that there is a growing movement in European countries to supply some legal 
basis for transactions ordinarily carried out in England and the United States 
through the medium of a trust. The attempt to fill the lacuna has thus far 
proved abortive, the closest approach to the trust idea being found in recent 
iegislation of the little principality of Liechtenstein. The author differs 
sharply with Lepaulle as to the approaches which that writer assumes to find 
in French law (pp. 61-62). The author has made a thoroughly lawyer-like 
contribution to a subject increasingly important in the legal mechanics of in- 
ternational finance. ArtTHurR K. KuHN 


Jahrbuch der Wissenschaftlichen Gesellschaft fiir Luftfahrt e. V (WGL) 
1935/36. (Berlin. pp. 160.) This annual of the German Scientific Aéro- 
nautical Association merits recognition as the twenty-fifth anniversary num- 
ber. The contents comprise articles on leading aéronautical activities for the 
past year, as well as the longer period. It has, therefore, a distinguishing 
historical significance. Interesting articles include German Transatlantic 
Flying, Meteorological Problems of Transatlantic Flight, Radio Navigation 
in the South Atlantic, Coastal Flight in States on the North and South Atlan- 
tic, and Twenty-Five Years of Air Law. The legal article comes from that 
noted authority Dr. jur. Alex Meyer, Chairman of the Association’s Legal 
Section. It is the most concise and comprehensive survey to come to the 
writer’s notice. Treatment is both historical and analytical, including de- 
velopments preceding and following 1911, the founding year. This last pe- 
riod differentiates peace and war time activities. The article concludes with 
a bibliography. Some articles are illustrated, while all are written by emi- 
nent Association members, as the roster shows. Here is an aéronautic land- 
mark. Howarp 8. LeRoy 


Internationale Idealvereine. By Paul Schrag. (Bern-Leipzig: Paul 
Haupt, 1936. pp. 221. Index. 8 Fr. Swiss.) This is an inquiry into the 
status of international non-profit-making associations in various countries, 
with special reference to the laws of Great Britain, France, Switzerland and 
Germany. The book presents a valuable analysis of these laws as they bear 
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upon the juristic position of such associations, and shows that the existing 
lack of harmony between the laws of different countries subjects these organ- 
izations to unnecessary hardships. Their legal capacity and the position and 
rights of their members before the courts vary markedly from country to 
country. The international law bearing on this subject, which is entirely in- 
adequate, could be developed along two major lines: either by the creation of 
a supra-national law embodied in a general convention, or by agreement on the 
part of each country to extend “national” treatment to legitimate interna- 
tional non-profit-making associations (idealvereine). Attempts have been 
made along both these lines: in 1913 when the World Congress of Interna- 
tional Associations aimed at a supra-national law, and in 1923, when the In- 
stitute of International Law followed the second line. Both have failed of 
consummation and the author makes useful proposals for a compromise be- 
tween the two. G. BERNARD NOBLE 


L’Etat et Son Pouvoir. By Roland Maspétiol. (Paris: A. Pedone, 1937. 
pp. viii, 113. 20Frs.) The immediate necessities of the crisis over, philoso- 
phers are now free to take a new look at the problem of the power and réle 
of the State in human affairs. M. Maspétiol looks particularly at (1) the 
need of exploring the tremendous political (as distinct from the legal) power 
of the modern State—the dictatorships being a symptom and a challenge; 
and (2) the need for discovering and placing before the people a common 
goal, “le but de l’Etat,” so that rampant individualism may be curbed. Per- 
haps of some comfort to General Hugh Johnson would be the author’s ob- 
servation that in the Middle Ages there were regulations “much more severe 
than those of the N.R.A. of President Roosevelt”! (p.103.) A.A. RopENn 


World Economic Survey. Fifth Year, 1935-36. (Geneva: League of 
Nations; Boston: World Peace Foundation, 1936. pp. 338. Index. $2.00; 
7s.6d.) The fifth World Economic Survey covering the year 1935-36 follows 
much the same pattern marked out in the four earlier volumes. It continues 
to present a running account of the more important developments in the 
world of commerce during the period covered. The current volume has a 
special appeal, however, since it includes the months during which, on the one 
hand, the beginnings of recovery in world trade were becoming manifest, while 
on the other hand in some countries restrictions on commerce were being in- 
creased. Concerned primarily with world economic conditions in the broad- 
est sense, it presents a detailed picture of developments in particular countries 
and gives careful consideration to the factors which have made for uneven 
recovery in different countries. The story is carried down through July, 1936, 
and thus does not get into the beginnings of reorganization in trade evidenced 
by the stabilization agreement of September, 1936. Not the least of its con- 
tributions is the Chronology of economic events covering the period August, 
1935, to August, 1936. As in the past, the Survey has been prepared by Mr. 
J. B. Condliffe. Watter H. C. Laves 
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